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The True Foundation of Prison 
Reform 


BY THOMAS MOTT OSBORNE 


HE prison question, in 
its broad aspect, has to 
deal with only one 
great problem,—man; 


who has _ sympathy 
with his fellows, and 
who is an’ interested 
student of human na- 
ture, can add .some- 
thing of value—even if it be but a small 
something—to its discussion and solu- 
tion. 

Gradually, but surely, the old barbaric 
theory which regarded the treatment of 
criminals as a matter of retribution, of 
punishment, is giving way to the civilized 
theory of reform; and at first thought it 
might seem as if in the discussion of 
fundamental principles we might pass 
over this point, were it not that at the 
very outset we are met by a stubborn 
fact,—that our whole system of criminal 
law is based upon this old and hateful 
theory, a theory which the thoughtful 
person, in this age of dawning compre- 
hension of true Christianity, must throw 
aside. “The strength of sin is the law;” 
and until the law is changed, no prison 
law can ever work with its due effect. 

Law itself is but the formulated ex- 
pression of the conscience and conven- 
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ience of society, and to reform the law 
we must first arouse public opinion to 
the need. The ordinary man thinks and 
talks of a criminal as a creature of a dif- 
ferent breed. from himself, and one that 
must be mastered and “punished” as a 
matter of course. In fact, the common 
ideal, if one could get at it, would prob- 
ably be very much the same as that musi- 
cally avowed by that humane reformer, 
the Mikado, in Gilbert and Sullivan’s 
delightful opera, who, it will be recalled, 
proclaims in merry jingle: 


“My object all sublime 

I shall achieve in time, 

To make the punishment fit the crime, 
The punishment fit the crime,—” 


a sentiment which impresses the average 
man as not only singularly intelligible po- 
etry, but most enlightened common sense. 

It becomes a duty, then, at all times 
and in all places, no matter how tire- 
some a truism it may seem, to impress 
and reimpress upon the public this doc- 
trine—that the present theory of the 
law must be changed, that its aim should 
never be mere punishment of the offend- 
er, but prevention and reform; that the 
theory of punishment is condemned by 
our religion, discarded by experience, 
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contrary to our democratic ideals, and a 
disgrace to our civilization. What we 
need is a more enlightened system of 
justice, which shall include the admin- 
istration of both county jails and state 
prisons, a system which shall aim. at edu- 
cation rather than punishment, which 
shall encourage those unfortunate men 
who have broken the law to learn to 
adapt themselves to the proper conditions 
of organized society. 

The law not only proceeds upon the 
theory of revenge, of punishment, for 
_ crime, but it attempts also to make a 
nicely graduated system by which the 
exact amount of guilt in the offender 
must be weighed and determined, and the 
exact amount of revenge administered,— 
for so much crime so much punishment. 
But a few moments’ serious considera- 
tion will show us that in doing this the 
law undertakes an impossibility, an im- 
possibility which tends to bring the en- 
tire system into disfavor if not contempt. 
It is impossible for any human being, or 
for any number of human beings, to 
weigh and determine the exact guilt of 
each criminal offender by the mere facts 
of his crime; it is also impossible to 
guage the degree of criminality in this 
one as compared to that one, for these 
are things that transcend the powers of 
humanity, resting with God alone. 

Who can determine the exact amount 
of responsibility which each one of us 
carries? Who can estimate the inherit- 
ance, the early training or lack of train- 
ing, the effect of environment, the in- 
fluence of others, the results of unfore- 
seen circumstances, in order to determine 
the exact degree of real blame deserved 
by the perpetrators of each and every 
crime, and the relative amount of pun- 
ishment it would be fair to give to each? 
So, as this is manifestly impossible, the 
law practically ignores the whole psycho- 
logical aspect, and confines itself almost 
entirely to a consideration of the crudest 
possible set of material facts in each case. 
But it so happens that the material facts 
are the least important, and the psycho- 
logical facts the most important, in de- 
termining the real guilt of the criminal. 

Take, for instance, two noted crim- 
inals, Bill Sykes and Don Jose. About 
these men we do know all,—their very 


souls have been laid bare for us by the 
genius of the authors; the brutal bur- 
glar in Dickens’s “Oliver Twist,” and the 
young soldier of Prosper Merimee’s 
pathetic tale, “Carmen,” best known 
through Bizet’s wonderful music. The 
one, a hardened ruffian, the product of 
the streets, has murdered his mistress 
in cold blood because he learns that she 
has revealed some of the wickedness of 
him and his gang. The other, a rather 
weak young fellow of good impulses 
and good training, who has been en- 
trapped and his career ruined by a heart- 
less woman, has killed her in a moment 
of mad passion. What possible affinity 
is there between these two cases? It is 
true that they have both committed mur- 
der of the first degree, but what then? 
If you should set Bill Sykes free he 
would at once return to his old life of 
theft and murder; he would continue a 
criminal, for he knows no better. If 
you should liberate Jose he would go 
quietly back to his mother’s cottage, his 
mad passion for Carmen all burned out, 
and soon he would be married to his old 
flame, the good girl Machaela, and set- 
tle down to a useful, law-abiding farm- 
er’s life. 

To place two such men in one and the 
same category,—to deem them guilty of 
the same crime,—is to shut your eyes to 
all the most essential facts of human 
nature ; and to mete out to them the same 
punishment is to be ridiculous as well as 
inhuman. Yet under the present theory 
of the law .such things are inevitable; 
nor are they the worst. One man, an 
habitual criminal, prepared to commit 
murder if need be, is caught at burglary, 
and after a few years’ imprisonment re- 
turns to prey again upon society; while 
another, inflamed by unaccustomed drink 
and passion, or overcome by the effects 
of some baleful drug, fires a pistol for 
the first and only time in his life, and 
is sentenced to life imprisonment. 

My point is also illustrated by a case 
(some years ago) in New York city. 
The conductor of a street car, to oblige 
the motorman, took the latter’s place for 
a few minutes late one night. The car 
struck a truck, and the driver of the cart 
was thrown out and killed. The con- 
ductor was found guilty of manslaughter, 
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and was sentenced to serve ten years in 
prison. 

Most persons, I suppose, felt that a 
gross injustice was done in this case; 
but they failed to see just where lay the 
fault. The conductor broke the law, and 
a man was killed. He did not intend a 
crime, it is true, 
but he committed 
one; and the court 
could not make an 
exception in his 
particular case; it 
could only find him 
guilty and = send 
him to take his 
punishment along 
with thieves and 
murderers, when 
he was not in real- 
ity a criminal, he 
was only a fool. 

But society needs 
to be _ protected 
against fools as 
well as against 
criminals. Precise- 
ly so; and here we 
are at the true solu- 
tion of the matter. 
Let the law deter- 
mine the fact of the 
crime; let the jury 
decide whether or 
not the deed was 
done, whatever the 
motive; and when 
the verdict of guilty is pronounced, let 
the judge arise and say to the prisoner 
something like this : 

“Friend and brother, it has been de- 
termined by an unprejudiced tribunal of 
your fellowmen that you have done this 
thing. As for your intentions, we do 
not presume to judge; as for your mo- 
tives, they can be known only to your- 
self and God; as for your act, it makes 
no difference what it was, so long as it 
is dangerous to society. You are an 
impediment to its onward march; you 
are out of gear with its intricate ma- 
chinery. Your relations with God we 
leave with God, for we neither grade 
your crime nor brand any man as a crim- 
inal. Your relation with society, society 
has a right to regulate; and society de- 
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crees that you remain in exile from it 
until you have shown by your conduct 
that you are fit to return to it. Every 
help will be given you, every resource 
of the State will aid you, every incentive 
will be offered you to learn your lesson. 
Then, when you have learned it,—be that 
time long or short, 
—society will wel- 
come you back 
again to its midst. 
It will not turn its 
back upon you, be- 
cause your very re- 
turn will show that 
you have worked 
out your own sal- 
vation, that from 
the bitterness of 


experience you 
have learned the 
truth you would 


not or could not 
learn without it. 
Friend and broth- 
er, until that time 
comes, farewell, 
and may God be 
with you.” 

Does this seem 
fanciful to you? 
The indeterminate 
sentence has been 
tried, and proved 
itself. Why should 
it not, for it is 
according to the 
facts of human nature? It should be 
the only action of the courts; for it is 
the only thing that will stand the test of 
common sense; it is the only thing that 
will stand the test of our religion. 

Then what remains? Approaching 
our prison with this new demand, with 
this new light upon its object, and this 
new theory as to its function, we find 
that the present system is based upon an 
utterly mistaken idea of human nature, 
and a wrong way to go to work to re- 
form men whose deeds have shown that 
they cannot get along in organized so- 
ciety. 

Mr. Gladstone once wrote in relation 
to Ireland’s demand for home rule, and 
the idea that it must be kept back until 
the Irish had developed farther and were 
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ready for self-government: “It is liber- 
ty alone that fits men for liberty.” A 
golden sentence which contains the very 
essence of democracy. If it is true of 
nations it is equally true of individuals; 
and just here is the fallacy at the bottom 
of our present prison theories. We 
recognize the mistake of the doting 
mother who seeks to protect her growing 
boy from the world by shielding him 
from temptation,—knowing, as we do, 
that he will never be strong until she 
arms him as best she may and sends him 
forth to battle with temptation; but we 
fail to recognize this truth in all its 
mighty force; we fail to see that in our 
prisons we are making precisely the same 
mistake. “It is liberty alone that fits 
men for liberty.” The prison system en- 
deavors to make men industrious by 
driving them to work; to make them 
virtuous by removing temptation; to 
make them respect the law by forcing 
them to obey the edicts of an autocrat; 
to make them farsighted by allowing 
them no chance to exercise foresight; to 
give them individual initiative by treat- 
ing them in large groups; in short, to 
prepare them again for society by pla- 
cing them in conditions as unlike real so- 
ciety as they could well be made. 

I assert that such a task is an impos- 
sible one; and while this system remains 
reforms will have a hard struggle to 
maintain themselves, and will never ac- 
complish all they ought to accomplish, 
for the foundation is rotten. 

It is not meant that we should dis- 
courage these reforms that are immedi- 
ately practicable, but only to plead that 
the larger question be more squarely 
faced, and at the proper time and place 
the more fundamental reforms be de- 
manded. Neither is it contended that 
some good does not result under the 
present system; or that our prisons have 
not changed greatly for the better. But 
I do hold that the very foundations of 
the system are false, and that these 
wholesome reforms, which have come 
and are coming, have to fight against the 
adverse conditions that surround them. 
I maintain that if we had hospitals in 
which 60 per cent of the inmates were 
those who had been once, twice, or three 
times discharged as cured, we should 


quickly demand and find out the reason 
for such a condition of things. And, 
further, we must not shirk the question 
because it is the souls and not the bodies 
that suffer; we have no right to turn 
our backs upon these unfortunate fellow 
beings, and prattle lightly about “hered- 
ity” and the “criminal class.” 

What, then, is the proper basis for a 
prison system? “It is liberty alone that 
fits men for liberty.” Instead of con- 
finement and repression in our prisons 
we must have the largest possible meas- 
ure of individual freedom. 

At the basis of our social structure 
lies the question of labor. If a man will 
not work, neither should he eat; and of 
course it is recognized now clearly that 
in all our prisons men should learn to 
labor. But it is not so clearly recognized 
that when you force them to labor that 
is slave labor; and there are few persons 
who learn to love work by being forced 
to do it. You are grating against all 
the grooves of human nature when you 
take such action. If you wish these men 
to work willingly when they come out of 
prison—and you do, for with many of 
them voluntary honest labor is the first 
necessity. of their reformed life,—then 
you should teach them while in the pris- 
on voluntarily to choose labor rather 
than idleness; and in order to do that 
you must give them liberty to remain 
idle if they so choose. 

But with idleness would come starva- 
tion; and with starvation would come 
crime within the prison. 

Exactly so; and why not? Outside 
the walls a man must choose between 
work and idleness,—between honesty 
and crime. Why not let him teach him- 
self these lessons before he comes out? 
Such things are best learned by exper- 
ience. Some can acquire their lesson in 
life by the experience of others; but most 
men in prison under the present system 
cannot do that. They are in prison for 
the very reason that they cannot do that. 
But everyone who is not an absolute fool 
can learn by experience, and the bulk of 
men in prison certainly are not fools. 

So inside your walls you must have 
courts, and laws to protect those who 
are working from the idle thief. And 


we may rest assured that the laws would 
' 
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be made and the laws would be en- 
forced. 

But how about the thief within the 
prison? The answer is that there must 
be an inner prison. There will be those 
who are learning their lesson without 
friction, and who are rapidly coming to 
the point where they can rejoin the out- 
side world. But there will also be those 
who cannot get along even with this 
modified liberty ; so they should be placed 
in an inner prison, where even their 
modified liberty would be modified, and 
where the social system would be even 
simpler; where the prisoner could pre- 
pare himself by the exercise of a little 
liberty for the greater freedom of the 
larger prison. 

This, you see, is the graded system 
under another form. But it is a graded 
system which is natural, and not arti- 
ficial; which is automatic, by which the 
prisoner will, as it were, grade himself. 
But always the basis of your system 
must be not more and more repression 
for infractions of the prison laws, but 
less and less liberty,—as much freedom 
as the man can stand, with no attempt to 
close the avenues of wrongdoing, but 
rather that the avenues to wrongdoing 
be left open and very apparent, so that 
he may learn to avoid them. 

I will not pursue further this line of 
argument, nor outline in detail the sys- 
tem which I have in mind. I am trying 
to put it into practice, as fast as the law 
will allow, at Sing Sing prison. Some 
mav think it not worth while, for, unsuc- 


783 


cessful as has been the working of the 
present system (here and there under 
men of character its evils have been less 
apparent), there naturally exists a preju- 
dice against overturning time-honored 
custom. On the other hand, there are 
many who cannot rest content with pres- 
ent condition,—judges who are very un- 
easy in mind; juries which will not con- 
vict; wardens and other officials who 
are far from satisfied; prisoners who 
are suffering and dying from repression ; 
broken-hearted parents and friends who 
see their loved ones come out of prison 
only to fail and return again within the 
gates. 

To some of us—and I am not alone in 
my appeal—the remedies seem obvious; 
the very foundation of our prison system 
needs to be rebuilt, and at the bottom 
must lie three principles: 

First. The law must decree, not pun- 
ishment, but temporary exile from so- 
ciety until the offende: has proven by 
his conduct that he is fit to return. 

Second. Society must brand no man 
as a criminal, but aim solely to reform 
the mental conditions under which a 
criminal act has been committed. 

Third. The prison must be an in- 
stitution where every inmate must have 
the largest practicable amount of individ- 
ual freedom, because “it is liberty alone 
that fits men for liberty.” 
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ITH an_ expenditure 
said to be in excess of 
a billion dollars annu- 
ally, representing the 
cost to the nation and 
the states, of society’s 
fight against crime in 
America, and_ with 
criminal _ statistics 


showing a steady in- 
crease in the aggregate of crime as evi- 
denced by the number of prosecutions 
and convictions and the totals of inmates 
in penal institutions, the question natur- 


ally presents itself whether modern civ- 
ilization is dealing as effectively as it 
might with this great social problem. 
Paradoxical as it may seem, an increase 
in the amount of crime that is actually 
prosecuted and punished is cited by so- 
ciologists as a natural concomitant of a 
nation’s advancement in social order. In 
this connection it is pointed out that the 
least progressive nations have, according 
to statistics, exhibited a far less degree 
of crime. As said by Dr. Arthur Cleve- 
land Hall, the distinguished sociologist 
of Columbia University, it is not a crime 
in the strict sense to violate a law that 
society refuses to enforce; for virtually 
society has temporarily, at least, sus- 
pended such a law. 

As society progresses in the higher 
scale of civilization, it is ever placing ad- 
. ditional restraints upon individual action 
for the benefit of the general welfare. 
Almost every great invention which pro- 
motes the progress of the world produces 
conditions requiring restrictions, and 
these restrictions, in turn, produce one or 
more new varieties of crime. As civili- 
zation advances, society concludes that 


the general welfare will be promoted by 
limiting the hours of labor, by prohibit- 
ing child labor, by prohibiting the sale of 
impure food, by compulsory vaccination 
and sanitary regulations, and by hun- 
dreds of other penal laws unknown to 
society even a quarter or a half century 
ago. These new crimes add to the gen- 
eral grand total which appears in a na- 
tion’s criminal statistics. 

What for many years have been, and 
still are, regarded as among the most 
serious crimes, were once either consid- 
ered as highly honorable acts or treated 
as purely private grievances. Among 
these may be mentioned murder, except 
when committed secretly, highway rob- 
bery, and piracy. Since, then, society 
has progressed until it has come to insist 
that the process of transferring your 
money into someone else’s pocket must 
be accomplished by more refined methods 
than those of the pirate or highwayman. 
Just now society is determined to penal- 
ize these later-day substitutes for the 
old highwayman methods. Wilful homi- 
cide was just beginning to be punished 
as a crime in the thirteenth century. As- 
saults with blows or deadly instruments 
were considered too highly natural to 
be really criminal until early in the nine- 
teenth century. Till late in the seven- 
teenth century the most violent crimes 
against the person were treated simply as 
misdemeanors, punishable with fine and 
imprisonment. 

To obtain something of a correct con- 
ception of the present-day crime prob- 
lem, it is well to take a brief survey of 
the history of crime and its methods of 
treatment in this and our mother coun- 
try. In the earlier centuries of English 
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history, organized government, as we 
understand it now, did not exist. A 
semi-barbaroS people were drifting 
along in the slow evolution towards high- 
er civilization. The category of crimes 
was limited. Superstition played a 
prominent part. We see this evidenced 
in some. of the 
early methods of 
dealing with of- 
fenses, when the 
guilt or innocence 


of a person charged 


with crime was de- 
termined by the 
tests of fire, of 
water, or the wager 
of battle. These 
tests rested for 
support upon a 
superstition that 
the Almighty 
would miraculously 
intervene on behalf 
of the innocent and 
lead him through 
the ordeal un- 
harmed. Gradual- 
ly society learned 
that the Almighty 
did not work in 
such ways His 
wonders to per- 
form. During the 
fourteenth and fif- 
teenth centuries 
there were but few 
felonies recognized at common law. 
Coke in his “Third Institute” only men- 
tions seven ; namely, homicide (including 
murder and manslaughter), rape, bur- 
glary, arson, robbery, theft, and mayhem. 
Death was the penalty for all these 
crimes, excepting petty larceny (theft 
under 12 pence) and mayhem. But any- 
one who was fortunate enough to be able 
to read could by act of Parliament claim 
the benefit of clergy, and thus virtually 
become exempt from serious punishment. 

By the close of the sixteenth century 
the number of felonies had not only ma- 
terially increased, but many of the more 
serious crimes were without benefit of 
clergy. At this time England had a pop- 
ulation of about 4,000,000; less than half 
the present population of the state of 
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New York. Some idea of how the crim- 
inal laws were enforced at that time may 
be gathered from the fact that the aver- 
age annual executions numbered nearly 
a thousand. ' 

With the eighteenth century begins 
what we may call modern England, with 
which our own his- 
tory and laws are 
so closely inter- 
woven. The form 
of government had 
at length become a 
settled institution. 
English civilization 
of the eighteenth 
century, in its ef- 
fort to solve the 
ever-present prob- 
lem of affording 
protection to per- 
sonal and property 
rights, found ex- 
pression in almost 
innumerable laws 
imposing drastic 
punishments. For 
more than two 
hundred offenses, 
the death penalty 
was imposed. 
Even trivial of- 
fenses, such as cer- 
tain forms of petty 
larceny, were capi- 
tal. Some of the 
lesser penalties in- 
cluded mutilation, disfiguring, or dismem- 
bering by cutting off the hand or ears, 
slitting the nostrils, or branding in the 
hand or cheek. The whipping post, the 
pillory, the stocks, and the ducking stool 
were reserved for what was then regard- - 
ed as mild infractions of the law. 

“Disgusting as this catalogue may 
seem,” says Blackstone, “it will afford 
pleasure to an English reader, and do 
honor to the English law, to compare it 
with that shocking apparatus of death 
and torment, to be met with in the 
Criminal Codes of almost every other 
nation in Europe.” 

“For years,” says Dr. Hall, “these ter- 
rible statutes were largely enforced. 
Men were hanged at Tyburn, every Mon- 
day, by the dozen and the score, and’ 
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many thousands were transported to the 
colonies in America and Australia, in 
commutation of the death penalty. 

“The terrible severity of the eighteenth 
and early nineteenth century laws 
made the land a human shambles, and 
wonted the people to thoughts and acts 
of violence and bloodshedding, thus fos- 
tering the very lawlessness which the 
punishments were intended to repress. 
Hanging seemed to many men an honor- 
able death to die; the march to the gibbet 
was often a triumphal procession, and 
the weekly executions a’ free theatrical 
entertainment. Reaction came, for the 
wholesale executions and banishments 
did not seem to lessen crime. A more hu- 
mane spirit was growing up within the 
nation, and it began to seem an awful 
thing to punish petty larceny with death. 
This spirit is plainly evident in the de- 
creasing willingness to inflict fhe death 
penalty in the eighteenth century, and 
much more noticeably in the nineteenth. 


“Whether useful or harmful on the 
whole, most of these eighteenth century 
statutes certainly outlived ‘their useful- 
ness, and it became painfully evident that 
the nation was choosing its punishment 
badly, and that many acts rightly crim- 
inal had ceased or almost ceased to be 
crimes. Accordingly, the early nine- 
teenth century is filled with repeals of 
old criminal laws and the enactment of 
milder statutes, under which society im- 
mediately began to increase her crimi- 
nals, by bringing to justice those classes 
of offenders whom she had latterly re- 
fused to prosecute.” 

Like every other improvement to be 
made in social order, advantage must be 
taken from the mistakes of the past. The 
terrible severity of the eighteenth and 
early nineteenth century laws, failing to 
accomplish their purpose, finally im- 
pressed upon the public mind that punish- 
ment, to be effectual, had limitations; 
that grossly excessive punishments either 
were not enforcd, or failed to produce 
satisfactory results. Hence, came the 
modification of these laws and the adop- 
tion of punishments more fitting the char- 
acter of the crime. 

Criminal procedure, as late as Black- 
‘stone’s time, was as inadequate to pro- 


tect the subject’s rights as the punish- 
ments imposed for violations of law were 
excessive or inhuman. Torture to compel 
a plea had been done away with, and the 
defendant was allowed to be represented 
by counsel and to offer witnesses in his 
own behalf, but he could not himself be 
heard to testify. 


It has been quite the popular thing in | 


recent years to charge our criminal pro- 
cedure as being inefficient. We hear a 
great deal about the delay of courts in 
administering justice and of criminals 
escaping punishment upon legal techni- 
calities. I shall not contend that there 
is no real foundation for some of the 
criticism that has been directed towards 
our present day procedure. I do contend, 
however, that when we have remedied 
the faults that exist in mere matters of 
procedure, if we go no further, we will 
find that we have only made a slight im- 
pression upon this great social problem. 
If the sole end to be obtained by a sys- 
tem of criminal procedure is the convic- 
tion of the guilty, then it may be said 
in extenuation of our present system, 
that, with all its defects, it is sufficiently 
efficacious to keep our prisons and jails 
fairly well filled to capacity. 

The old ‘system of criminal procedure 
which afforded the accused little or no 
chance for a fair and impartial trial had 
its reaction in numerous constitutional 
guaranties which experience has demon- 
strated in some respects may be modi- 
fied without unduly imperiling the inno 
cent. For example, the guaranty that no 
person may be compelled to be a witness 
against himself is the haven of safety of 
the guilty. The reasons for the existence 
of this guaranty having long ceased, the 
rule itself should cease, or at least be sub- 
jected to material modifications. The ob- 
ject of all trials is to ascertain the truth, 
but the state shuts itself out from the 
most available means of arriving at this 
result. With courts charged with the 
duty of seeing that defendants have a fair 
and impartial trial, and with the right to 
be represented by counsel, it is not more 
likely that innocent persons will be con- 
victed under a law permitting the state, 
under proper restrictions, to call a de- 
fendant as a witness against himself, or, 
upon his refusal, to permit the state’s at- 
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torney to comment upon that fact as a 
circumstance of guilt. 

Not all the miscarriages of justice un- 
der our present procedure, however, may 
be charged to acquittals of the guilty, or 
to convictions of lesser offenses than the 
facts warranted. There is another class 
that the public knows or cares little about. 
The victims of these miscarriages of jus- 
tice are to be found behind the stone 
walls and iron bars of our prisons. They 
comprise mainly the poor, the friendless, 
and the unfortunate members of the hu- 
man family who are the victims of some 
prosecuting attorneys whose misguided 
zeal for convictions caused them to for- 
get that defendants have rights which 
they were bound to protect or even re- 
spect ; of some attorneys for defendants, 
careless of their clients’ rights or in- 
capable of protecting them; and, lastly, 
of some judges who, in imposing sen- 
tences, appear to forget that individual 
liberty is a priceless thing which ought to 
be taken from the citizen only in due 
proportion to the gravity of his criminal 
act. If improper convictions, or exces- 
sive sentences, only caused an undue 
amount of suffering to the individual de- 
fendant, probably society could not be 
said to be injuriously affected thereby, 
but the effect does not end with. mere in- 
dividual injury. When, upon the expira- 
tion of their sentences, the victims of 
such miscarriages of justice return to 
mingle with their fellow men, they begin 
their new life discouraged and disheart- 
ened, or, as is often the case, they re- 
gard society as their enemy and them- 
selves as enemies of society. Thus so- 
ciety itself is injuriously affected. For- 
tunately, the indeterminate sentence af- 
fords a measure of prevention for the 
injuries which might otherwise be in- 
flicted upon both the convicted and upon 
society by many good-intentioned, but 
misguided, judges and prosecutors. 

The reform that must come in our 
criminal procedure is a more expeditious 
and simple method of determining the 
mere fact of the guilt or innocence of the 
person charged with having committed 
a particular offense. With the measure 
and character of the punishment to be 
imposed, the trial court should have lit- 
tle or nothing to do. 
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The purpose of punishment should be 
reformation. Theoretically, this is now 
one of the main, if not the main, purpose 
of punishment. Practically, that purpose 
is lost sight of in the way prisoners are 
dealt with in most of the penitentiaries 
and jails of our country. Mr. Moorfield 
Storey, delivering the annual address be- 
fore the American Institute of Criminal 
Law and Criminology at its session at 
Montreal in 1913, said: 

“Our prisons are manufactories of 
criminals, and it is time that we changed 
our whole method of dealing with 
convicts. In other words, we 
should treat criminals rather as sick men 
than as bad men, and our places of con- 
finement as hospitals rather than as pris- 
ons.” 

Normal human beings under normal 
conditions rarely, if ever, commit crime. 
Crime is evidence of conditions that are 
abnormal, and these conditions must be 
known and understood before any intelli- 
gent and successful treatment can be ap- 
plied. Slight but appropriate punishment 
may answer every purpose in many cases. 
In other cases it may take a long period 
of time before release from confinement 
may be justified upon the ground that the 
person may with safety be intrusted with 
any measure of liberty. Under a system 
of this kind, prisoners will be returned to 
society better fitted to become valuable 
social units than when they entered upon 
their course of reformation. The man 
whose criminal record was the natural 
sequence of a vicious environment will be 
returned to society with a new point of 
view, one in harmony with good order. 
When restraint of liberty consults the 
good of the person restrained, and the 
debasing influence of punishment that is 
virtually, if not nominally, based on ven- 
geance, is abandoned, there will be af- 
forded opportunity for the development 
of the better, instead of the baser, quali- 
ties of the convict. 

It is manifest that this character of 
punishment cannot be applied by prison 
officials who have no other qualifications 
than political pull for the places they 
hold. We are gradually coming to real- 
ize that the actions of men are governed 
by natural laws as well as human laws: 
that everyone is not capable of success- 
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fully dealing with those members of the 
human family who are defectives; or so- 
called incorrigibles, or natural criminals, 
or who are simply unfortunate; on the 
contrary, that persons in charge of penal 
institutions should have a peculiar fitness 
for the work intrusted to them; in fine, 
that crime is a disease which requires the 
aid of specialists to help or cure by the 
application of natural as well as man- 
made laws. 

In conclusion and by way of recapitu- 
lation, the time is about due in the evolu- 
tion of criminal law and criminology for 
another great change in society’s method 
of dealing with criminals. In fact, the 
change has already begun to take place. 


Case and Comment 


That change will consist in more liberal 
rules of procedure for the purpose of as- 
certaining the fact of guilt, and in the 
adoption of scientific and rational meth- 
ods of dealing with those who have vio- 
lated the Penal Code. 

With the adoption of systems of pro- 
cedure and of punishment resting upon 
a scientific basis, the tremendous waste 
in souls and money, that former systems 
have entailed, ought in a large measure 
to be eliminated. 


In Memoriam 


A shyster gathered in a case 
In happy robust glee, 

For in the future he could trace 
A fat contingent fee. 


His client, happy as a clam 
Amid a rising tide, 

Had fallen from a railway tram, 
And maimed himself beside. 


It was a false and petty suit 
The scheming client knew, 
But seeking fraud’s unholy fruit, 
He lied it safely through. 


He limped and made a mighty fuss ;— 
The jurors did assess 

The wicked railway octopus 
With heavy damages. 


The shyster rides in autos fleet, 
In joy he doth excel; 

He gobbled up the oyster meat, 
His client got the shell. 


*Twas ever thus since man was man, 
And yet it seemeth fit 

That he who bites whene’er he can 
Should in his turn be bit. 


Seattle, Wash. 
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Functions and Duties of Probation 
Officers 


BY HON. WILLIAM H. STAAKE 





T IS the basic principle 

of the juvenile court, 
that the children who 
come before it are not 
criminals, althougn 
they may have commit- 
ted a crime; that they 
must be carefully 
guarded from “associ- 
ation and contact with 
crime and ‘criminals ;’ that they must not 
be, pending hearing, “held in confine- 
ment” in any county or other jail, police 
station, or in any institution to which 
adult criminals are sentenced. 

These are provisions so just and hu- 
mane that we sincerely wish not only that 
they should be most faithfully carried out 
by our police magistrates and police offi- 
cials, but that they could be extended to 
children over sixteen years of age. . . . 

In my judgment every child, upon be- 
ing placed in the custody of a probation 
officer, should be examined by a compe- 
tent physician. 

Chief Probation Officer Thurston, of 
the Chicago Juvenile Court, said: “All 
children put under probation by court 
order should be given (they now are, in 
Chicago) a thorough medical examina- 
tion, and it should be a part of the duty 
of the officer, in co-operation with par- 
ents, visiting nurses, hospitals, and some- 
times the best specialists in the city, to 
see that all physical defects are treated. 
The number of delinquent children who 
need medical care is abnormally high, and 
the probation officer who fails to get 
medical advice about the children in her 
care fails to do what she should do for 
the child.” 

He further said: “The probation offi- 
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cer should at least look after the physical, 
intellectual, social, industrial, and spirit- 
ual activities of the children under her 
care, 

This does not mean that the probation 
officer must be trained as a physician, 
teacher, sociologist, and theologian, but 
she should have the qualifications to see 
the need of the physician and the instruc- 
tor, to understand the social environment, 
to counsel in reference to proper labor 
and employment, and to give sound relig- 
ious counsel to the child and its parents. 
This ability on her part makes her an 
angel of mercy to the child and in the 
child’s home. The probation officer 
should be a big, strong brother, if a man, 
and a big, strong sister, if a woman,— 
one on whom the child under probation 
feels it can depend, and one on whom 
the child’s parents will soon learn and 
love to depend. The probation officer 
must have infinite patience, infinite tact, 
infinite industry and energy, and, above 
all, an abundance of faith and love in 
her work. She must not easily become 
discouraged. The moment of apparent 
failure may be the opportune moment 
for permanent success. In her work, it 
is “the keeping everlastingly at it” which 
brings success. It is the faithful follow- 
ing up of each individual case, the tact 
to gain and retain the confidence of the 
child, the ability to give the word of en- 
couragement in season, to make the child 
feel that you have found some good thing 
in him. It is only by constant, patient, 
untiring effort that you will reach the 
better nature of the child, and all this 
effort must have the “indispensable quali- 
fication of love.” It must be “love with- 
out dissimulation,” the same kind of love 
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which, under other conditions, would 
make the probation officer leave home 
and friends and go to distant India or 
Africa to missionate among the heathen; 
it is the love which makes personal sac- 
rifice a pleasure; the love which uplifts 
and benefits the 
one who serves as 
well as the one who 
is served; the love 
which makes the 
cultured college 
graduate find 
pleasure in becom- 
ing a_ plenipoten- 
tiary from high 
heaven to poor, sin- 
ful man, at a salary 

of $600 per year; 
the love that makes 
the labor exalted, 
as being, “in the 
strictest sense of 
the terms, a work 
of charity and mer- 
cy” among “the 
children of pov- 
erty and ignorance, 
whose wandering, 
misguided (and 
unguided ) steps 
are leading them to swift destruction.” 
Probation is clearly the exercise of a 
judicial function, and properly exer- 
cised in the cases of children. All the 
power of the commonwealth and all of 
the responsibility, from the appointment 
of the probation officers to the supervi- 
sion of their work, should be in those 
members of the judiciary who by law are 
charged with the administration of the 
juvenile court. The courts, the associ- 
ations, the schools, and the executive de- 
partment of our municipal governments 
should all work for a common purpose, 
and that is, to prove that “child 
leads to child saving.” 

If we could have unselfish co-opera- 
tion, on an intelligent, well-defined basis, 
between those representing all of the in- 
terests of state and church, of school and 
shop, of societies and volunteer workers, 
between all those who are ready to con- 
tribute of their time, means, and talents, 
purely from motives of love and devotion 
to their unfortunate or erring fellows; if 
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we could have an absence of all petty 
jealousies and unnecessary rivalries; a 
greater love of plain duty, and a lesser 
love of the exercise of power, individu- 
ally and collectively, for the sake of pow- 
er in the administration of probation 
work; if all of our 
actions would be 
governed by com- 
mon sense, true 
charity, wise coun- 
sel, and upon the 
principles of exact 
justice and real 
brotherly love, the 
administration of 
probation work 
would be what the 
Rev. Dr. R. S. 
MacArthur calls “a 
superb illustration 
of sanctified com- 
mon sense and of 
applied religion.” 
This work is one 
“that requires and 
should _ receive 
rare discernment, 
a clear knowledge 
of child nature, and 
a quick and tender 
appreciation of future possibilities,” says 
William A. Grosvenor. 

The court and its probation officers 
are working for a common purpose, 
“the saving of juvenile offenders and vic- 
tims of neglect from the crushing weight 
of vicious environment.” 

In many cases the parents of the child 
are the ones who should be placed upon 
probation, as the lack of “parental re- 
straint, control, and discipline” is the 
cause of the child’s offending. 

Every teacher in our public schools, 
every police officer, is really an unofficial 
probation officer, and should be ready to 
aid the court’s probation officers in the 
performance of their responsible and 
arduous duties. 

The parents of children under proba- 
tion should in all cases co-operate with 
the probation officer in enforcing “home 
discipline and control.” 

The probation officers should earnestly 
try to enter into real sympathy with the 
children under their supervision and 
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care, finding out the life they live, the 
air they breathe, where they spend their 
evenings, and making it their business, if 
possible, to provide a better place for 
them than the street, and more attractive, 
instructive, helpful and beneficial to 
them; always trying to determine what 
“the child’s own good and the best in- 
terests of the state may require ;” always 
remembering that “a child unaided can- 
not overcome the tendency of unfortu- 
nate environment, or be happy and good 
without any of the things which make 
for happifess and goodness.” 

The probation officer should keep in 
touch with the court, and report regu- 
larly to the court, and be in every sense 
an officer of, and the able, discreet, faith- 
ful adjunct of, the court. . . . 

The probation officer should keep in 
touch with the child. If it is at any time 
found there is “gross absence of care of 
any child placed under the supervision 
of the officer by the order of the court,” 
it is the duty of the probation officer 
promptly to ascertain the cause of such 
absence of care, how it may be termi- 


nated, and whether it is caused by con- 
tinued delinquency of the child while 
under probation, by the neglect of the 
parents of the child, or of the reputable 
person of good moral character with 
whom the child has been placed by the 


commitment order of the court. No one, 
saving the parents, the reputable person 
of good moral character, or the head of 
a private home in which the child by the 
court’s order may have been placed, 
should know more about the daily con- 
duct, habits, demeanor, and environment 
of the child than the probation officer; 
and when anything is apparent which is 
hurtful to the child, such matter should 
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promptly be reported to the court, for 
the making of such supplemental or sub- 
stitutionary order as may be necessary 
for the best interests of the child. 

Such matters as chronic truancy, fail- 
ure to labor when the probationer is of 
lawful age to work and such work is 
available, keeping bad company, contin- 
ued disobedience and defiance of the 
rules of proper discipline, keeping bad 
hours, frequenting improper places, run- 
ning away from the parents or other 
home in which the court has placed the 
child, the committing of new offenses,— 
in a word, all and any delinquencies 
should be known by the probation officer, 
and, when known, be reported to the 
court, with such recommendation as the 
probation officer may deem proper to 
make to the court. It is of the utmost 
importance that the court should at once 
be informed of the arrest of any child 
under probation. . . . 

The probation officer should, in my 
judgment, be required to report to the 
court, at stated periods, the number of 
probationers under her care and super- 
vision, the names of such probationers 
and their condition as to reformation, in 
response to the - probationary efforts 
made. Records should be so carefully 
kept that it would be possible to deter- 
mine at least approximately the percent- 
age of children who had been benefited, 
or who had been entirely converted and 
reformed by the efforts made to bring 
about such conversion and reformation. 


Albion A Sek. 
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a7 HERE never was a 
(4, . time before when 
there were in_ this 
country as many 
schoolhouses, acade- 


mies, colleges and uni- 
versities, and as many 
students in them, as 
there are to-day. 
There never before 
were as many churches, hospitals, homes 
for the sick, the aged, the blind, the 
deaf, the dumb, the insane, and as many 
people in them as there are to-day. And 
yet it is equally true that there never was 
a time before when there were as many 
prisons, workhouses, and peuitentiaries, 
and as many men and women in them, as 
there are to-day. 

This naturally leads to the inquiry,— 
Are we any nearer to a solution of the 
great fundamental problems of life than 
we were fifty and one hundred years 
ago? Apparently, every effort to ameli- 
orate the harsh conditions which were 
once imposed upon society have been met 
with a corresponding increase in the num- 
ber of our delinquents. Wherein, then, 
does the fault lie? Is our education 
wrong? Have our schools failed to im- 
part that training necessary to make 
strong and successful men and women? 
Have our churches, by striking from 
their creeds the doctrine of eternal pun- 
ishment for sin, granted immunity to 
their communicants, and thereby weak- 
ened their moral fiber ? 

Let no one be deceived. We are going 
forward, and not backward. We are liv- 
ing at the topmost point of the world’s 
civilization, and are heirs and joint heirs 
of all the art, the culture, the learning, 
the liberty, and all that is or ever was of 
value in religion, and have more happy, 
contented, and prosperous people than 


ever before. 
If we would understand why the num- 
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bers of our delinquents have apparently 
increased, notwithstanding the great hu- 
manitarian movements of our day, we 
must study the processes through which 
society has attained its present develop- 
ment. Nothing is clearer than that every 
child at birth is thrust, almost at once, 
into a life and death struggle for exist- 
ence. Whether this struggle shall end in 
life or death depends largely upon the 
conditions surrounding its birth, and the 
atmosphere in which it is destined to 
grow. That these conditions have been 
gradually changing in a manner to every- 
where intensify this life struggle is ap- 
parent. Fifty years ago millions of acres 
of the choicest land in the West and 
Northwest could be had by the young 
farmer for the asking. To-day this gate 
is closed, and tens of thousands of farm- 
er boys, crowded from the old home- 
steads, are traveling by foot and freight 
from Maine to California, and from 
California to Maine, in search of employ- 
ment in the overcrowded mills and fac- 
tories of our large cities. Most of them 
having no training for the jobs they seek, 
are. disappointed, and are often cast out 
to become tramps, and not infrequently 
criminals. 

It is the aim and hope of every parent 
who sends his boy to school that the boy 
may be so trained and equipped that he 
may not only outdistance all his fellows in 
school, but when he leaves the school, he 
may take first rank in every undertaking 
in which he may engage. To this end 
the most efficient of our schools are the 
strongest agencies in intensifying this 
universal struggle. Never before did it 
require so much energy to attain the first 
rank; never before did the possession of 
good health, good training, and good 
morals count for as much as they do to- 
day; and never was the lack of them so 
much of a handicap as now. The happy- 
go-lucky lawyer of a few years ago 
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would starve or be driven from the pro- 
fession to-day. Fifty years ago the jack- 
of-all-trades was generally the most use- 
ful citizen in the community; now he is 
a tramp. Every man to-day must be an 
expert in some line in order to survive in 
the industrial world. Technical schools 
have sprung up 
everywhere to raise 
the standard, and 
the man who is not 
trained either in or 
out of school for 
the particular work 
at hand soon falls 
by the wayside, and 
joins the army of 
the unemployed, 
from which it is 
an easy step to a 
life of crime. Just 
as the possession 
of good health, 
good training, and 
good morals makes 
the success of a 
young man more 
certain, so the lack 
of them makes his 
failure more cer- 
tain. The higher 
the standard and 
the sharper the 
competition, the 
greater will be the 
number of those 
who fail. There 
never has been a year in the last fifty, 
when our social standards were not 
raised a little, and whenever they have 
been raised and enacted into law, the 
number of our social delinquents have 
increased, not because these delinquents 
had become worse than they were before, 
but because they did not instantly re- 
spond to the new demands made upon 
them by legislative enactment. The law 
is made to fit the average member of 
society, and its greatest value is its con- 
stant insistence that the men and women 
whose morals are below the average 
shall raise their standards. 


An examination of the records of our 
criminal courts to-day wil] disclose that 
more than 50 per cent of all the people 
who pass through them do so because 
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they have not responded readily enough 
to the new demands which society is 
constantly making upon them. Every 
new law which raises the standard of 
justice, righteousness, and duty is a mile- 
stone along the way, and also a breast- 
work behind which society wars against 
its evil. Just as 
our schools, col- 
leges, universities, 
and churches are 
responsible for 
these milestones, so 
do they owe an in- 
creasing duty to 
the vast army of 
men and women 
who are falling by 
the way, not be- 
cause they are in- 
herently wicked, 
but because they 
are not able to keep 
up with the rapid 
march. The last 
fifty years have 
more than doubled 
the “thou shalt 
nots” that have 
been written into 
our criminal laws. 
Within the last 
twenty-five years 
more laws have 
been enacted for 
the protection of 
children than dur- 
ing all the previous history of the coun- 
trv. Among these are: Compulsory 
education laws, child-labor laws, laws 
forbidding the employment of children 
in factories and workshops, forbidding 
the sale of liquor and cigarettes to min- 
ors, and otherwise punishing those who 
contribute to their delinquency. This is 
equally true of laws designed to protect 
girls, such as white slave laws, pander- 
ing acts, and laws forbidding girls under 
eighteen to become inmates of disorderly 
houses. Our Congress and legislatures 
have all been working overtime passing 
laws forbidding trusts and combinations 
of capital whereby the strong may op- 
press the weak. More than five hundred 
laws have been enacted in Illinois in the 
last twenty-five years, touching the sub- 
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ject of public health and sanitation, 
among them such benefactions as the 
pure food laws, and laws regulating fac- 
tory inspection, etc. 

In society’s fight with the liquor traf- 
fic, laws were first passed limiting the 
number of saloons, then increasing the 
licenses, in order to decrease the number. 
Added to these were the laws forbidding 
the sale of liquor to minors and habitual 
drunkards, forbidding sales upon elec- 
tion day, and in many places on Sunday, 
until to-day 50 per cent of the entire 
population of the United States lives in 
territory where the saloon is an outlaw. 

It is not therefore to be wondered at 
that crime is increasing, when we have 
forty-eight legislatures and a Congress 
engaged almost unceasingly in making 
new laws, every one of which will be 
broken many times. Nature seems to 
have entered into a conspiracy to help 
the man who helps himself, and to handi- 
cap the man who either can’t or won’t 
help himself, so the man and woman who 
possess good health, good training, and 
good morals seem to be helped along by 
every wind that blows, but he who has 
not these endowments, finds the storm of 
life always increasing. 

One whose nose is always upon the 
grindstone is not much of a moral up- 
lifter, in fact he is much nearer a crim- 
inal than the one who has a sufficient 
amount of leisure to enjoy some of the 
fruits of life. The vast majority of our 
delinquents have broken under the long- 
continued strain of unrelieved work and 
poverty. Never before have we recog- 
nized as fully as now that this great body 
of men and women do not belong to a 
criminal class, but are simply those who 
have, for one reason or another, arrived 
at the foot of the same class to which 
we all belong, either because they did 
not have the opportunities and advan- 
tages of the rest of us, or because they 
have failed to take advantage of such 
opportunities as came to them. The sol- 
emn declaration contained in our char- 
ter of liberty, that “all men are created 
equal, and endowed with certain inalien- 
able rights, such as life, liberty, and the 
pursuit of happiness,” never was true. 
For, what chance has the young man 
born from a diseased parentage, or 
thrown from birth amid an environment 
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so foul and disordered as to twist and 
dwarf his very soul before it has an 
opportunity to awake, compared with the 
other young man who has _ inherited 
health and strength, and been given from 
birth every advantage which society of- 
fers? Nor is it true that life, liberty, 
and the pursuit of happiness are inalien- 
able; for every man who .commits a 
crime aliens his liberty, and it may be 
his life. 

It is the solemn duty of every judge, 
before passing a sentence of alienation 
of life or liberty, to measure the oppor- 
tunities of the man whom he has con- 
demned, and with this in account, enter 
such judgment as will most nearly place 
him upon a footing of equality with the 
man who has been more highly favored. 
This is the spirit of the new criminology. 
It has manifested itself in probationary 
laws, whereby the man who has once 
fallen may be rehabilitated. It has taken 
from the criminal law every element of 
revenge and the desire of the state to 
punish, and leaves only the desire to re- 
store the criminal to a useful citizenship. 
If we would lessen the number of our 
delinquents, we must destroy the things 
which make them delinquent. 

Last year 121,000 persons were ar- 
rested in Chicago. At least 60,000 of 
them laid their troubles to drink. Bos- 
ton with a population of 650,000 arrested 
54,951 persons for drunkenness during 
the year. The liquor problem is no long- 
er a sentimental one, but is the most com- 
pelling economic problem of our day. 
The most serious phase of the question 
is not the punishment of this vast army 
of men and women for violating the 
laws, but it is the loss of self-respect 
which they sustain by being dragged from 
the streets in a helpless state of intoxi- 
cation, thrown into a filthy cell, and then 
brought before the court, where their 
shame and humiliation are exposed to 
the public gaze. Nothing else so largely 
contributes to the army of delinquents 
as this loss of self-respect. When that 
is gone, ambition dies and hope is soon 
abandoned. Instead of pressing forward, 
a backward course is begun, which only 
ends when they reach that time when, 
without friends or home or hope, with- 
out ambition or self-respect, they indulge 
in every excess until they have run the 
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entire course of dissipation and often 
crime. Not only is this true of those 
who drink to excess, but the drift of the 
times is toward a state of dependence 
rather than one of independence, a de- 
pendence that often steals that moral 
strength of character which is necessary 
to sustain a self-respecting manhood. 
By increasing the size of our mills and 
factories and stores we are constantly 
decreasing the importance of the individ- 
ual workman. A man’s pride in his work 
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to pay a reasonable wage, and in other- 
wise improving the conditions of labor, 
but with these benefits there has come a 
positive loss by a surrender of individ- 
uality. A man’s employment is largely 
procured by the union, his rate of wages 
is fixed and often collected by the union. 
This leaves him with but little incentive 
to improve in his work, and no hope of 
material advancement, and he easily 
drifts with the tide. 

Not only must we provide better train- 


suffers a great shock when he realizes 
that he is known to his employer by a 
number only. As his pride is weakened, 
so is his loyalty, and it is easy for him 
to cut loose and set adrift. No one can 
fail to recognize the beneficial influence 
of labor unions in compelling emplovers 


ing in our schools, but we must insist on 
conditions which will emphasize the im- 
portance of the individual, and offer to 
him greater equality of opportunity in 
the industrial world. 
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Habits of Thieves 


The knowledge of criminal matters possessed by thieves is marvelous. They know some- 
thing of every culprit, his fate, good hauls, and successful “getaways” during the past 
fifty years. The average thief is well informed on criminal law; knows good lawyers 
from bad ones, the advocate and the “fixer,” but this knowledge avails but little to mitigate 
the hardships and evils which naturally follow as the result of an ill-spent criminal life. 
Money has no lasting benefit or value for them; it is “chickens to-day and feathers to- 
morrow.” ‘The poker table, saloon, and legal expenses exhaust their financrs and savings 
from successful hauls on the road. Like Judas of old, they betray one another, and are 
in turn betrayed themselves. Once a thief, always a thief, because for the most part they 
Reformation seldom sets in; few reform or even try to. Many 

causes contribute to their destruction; drink, debauchery, late hours, irregular meals, and 

terms of imprisonment soon kill them off. Society's cellar has many cast-offs; miserable 
and accursed in their relation to society and with themselves. Work they despise and 
abhor, and even if they could obtain employment they could not obtain or earn money 
‘ fast enough to satisfy their wants. After a few “good jolts” (stiff sentences) a top-notch 
thief loses his nerve; he gets a younger man full of dash and nerve to act as “wire,” and 
the older thief “plays safe” and acts as “stall.” The youngster, in like manner, after a few 
stiff sentences, slows down, and the process of finding a new “wire” goes on ad infinitum. 

Professional thieves, male and female, die of consumption shortly after reaching forty 

years of age. This is the destiny of fate, “the wages of sin is death.”—Joseph Matthew 

Sullivan, of the Boston Bar. 


have learned no trade. 





Study of Offenders for the Courts 


BY WILLIAM HEALY, A.B, M.D. 
Director Juvenile Psychopathic Institute, Chicago, Il. 


[Ed. Note.—Dr. Healy is the author of a recent and valuable treatise on “The Individual 
Delinquent.” The work is an outgrowth of his researches in the Psychopathic Institute, and dis- 
closes the best methods of study and diagnosis in order to deal with offenders with the utmost 


possible understanding.] 


HE newer service 
which the medico-psy- 
chologist is in position 
to render to the courts 
stands out as quite dis- 
tinct from the many 
attempts at theorizing 
about the causes of 
crime. It is altogether 
different, too, from as- 

cribing social offense to some condition 
on which one’s hobby centers. It pre- 
sumes to start from no set dicta; it 
seeks only to ascertain actual facts in an 
endeavor to render service. Generaliza- 
tions, made a priori, have all along led 
to contention, not to action; and what 
has been needed in court is the specific 
summary of the fundamental facts con- 
cerning the delinquent, and the causation 
of his career, to guide decision and treat- 
ment of the given case. We are nowa- 
days at the point where the old general 
and theoretic approach need not be con- 
sidered ; the way is open for bringing into 
action scientific methods which promise 
the great values that are demonstrated 
in other fields. 


Of course, if the administration of 
the criminal law were to continue accord- 
ing to its previously highly theoretical 
and arbitrary principles, and merely the 
diagnosis of responsibility, or the re- 
verse were called for from the scientific 
observer, there would be nothing more 
to say. But the old lines have been well 
broken down in many courts where the 
needs and possibilities of the offender 
figure as vital considerations; and the 
same movement is on foot in the carry- 


ing out of penal measures when peni- 
tentiaries no longer necessarily keep pris- 
oners behind closed bars, and when sys- 
tems of parole and pardon are constantly 
being developed,—all in contradiction of 
the law, which says that the individual 
guilty of such and such an offense shall 
have meted out to him a definite punish- 
ment. So, through the cultivation of 
public sentiment and the growing desire 
among men of the law for a better under- 
standing of the human issues which they 
have to encounter, the time is ripe for 
the introduction of the scientific outlook 
upon many matters which come under the 
criminal law. 

The certain disfavor with which the 
appearance of the expert on mental dis- 
eases is now regarded has nothing to do 
with our present subject. We are not 
concerned in this with the giving of ex 
parte testimony nor are we dealing with 
the problem of responsibility, which I, 
for one, hold to be intangible and meta- 
physical as applied to very many cases. 
Neither are we concerning ourselves at 
present with discussing the desirability 
of punishment for its undoubted deter- 
rent effects upon innately inferiors—as 
well as upon better endowed individuals 
—or for the sake of its general social de- 
terrency. The task we have set our- 
selves in our recent writings is to show 
the many-sided values of the application 
of scientific principles to a field where 
heretofore they have been almost alto- 
gether lacking. 

The flavor of sensationalism is ever 
about much that lies within the realm of 
criminalistics. This is unfortunate 
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whether in newspaper discussion of 
theories of criminal causation, or in the 
public presentation of advocated meas- 
ures of reform, practically none of which 
has been long enough in operation to be 
checked up by the criteria of success and 
failure that are applied in other fields of 
endeavor. Before 
we can formulate 
safe general prin- 
ciples of action, we 
need much quiet 
research, years of 
it, with extensive 
follow-up work. 
Human conduct 
and character 
evolve but slowly, 
and any science 
which deals with 
this material must 
first of all take note 
that results are not 
to be gauged in 
large measure by a 
few months of ob- 
servation. One 
w ould ask that 
lawyers and other 
workers in this 
field clearly ap- 
preciate that the 
way to achieve a 
true science of 
criminalistics is on- 
ly by pursuing the 
safe path trod by 
the other sciences. The most practical 
issues of court work with delinquents 
are to be met only by getting understand- 
ing of the basic factors of the miscon- 
duct. This means expenditure of much 
time and energy which must be paid for. 
(But as I have often pointed out, if it is 
true that the average cost of a conviction 
in this country is something like $1,500, 
surely it would be worth a fiftieth or a 
thirtieth of this amount to have such 
diagnosis of causative factors that the 
best possible treatment might be set in 
operation.) It is much simpler to con- 
template from the easy chair the general 
run of superficial facts about delin- 
quency, or even to take a mass of facts, 
such as those about alcohol, recidivism, 
or anthropometric measurements, and 
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evolve theories therefrom, than it is to 
win the confidence of a single offender, 
arduously study him, with all his back- 
ground of possible causes, and follow 
the case until it proves the results of 
some assigned social, medical, or educa- 
tional therapy. The types and classes 
into which the as- 
certained facts of 
causation resolve 
themselves and the 
methods by which 
they may be dis- 
cerned, it is impos- 
sible to give in any 
short space. It has 
been the work of 
our research to as- 
certain and present 
these, and knowl- 
edge of them 
should be part of 
the equipment of 
all men of the law, 
as well as_ tech- 
nicians who may be 
called on to make 
the actual studies 
of persons. The 
investigation, as 
undertaken by your 
trained medicopsy- 
chologist, must be- 
gin from the ines- 
capable fact that 
all conduct arises 
from processes of 
mental life. This is where a practicable 
psychology is brought into play. Then 
there is to be found out what are the in- 
fluences or conditions which make the 
mental activity of this given individual 
evolve anti-social conduct. Is it due to 
mental defect, and if so, in what way is 
the misconduct initiated through weak 
control of normal psychological impulses 
or undeveloped inhibitory powers which 
normally are opposed to a thousand and 
one social suggestions toward miscon- 
duct? Is there a disease or lack of devel- 
opment which leads the offender to be 
unduly affected by stimulants, so that the 
social balance is readily lost? Are bad 
habits of any kind responsible for low- 
ered mental powers, so that the relation 
of cause and effect cannot be normally 
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discerned? Is the individual a victim of 
physical conditions which make the path 
of least resistance for him verge towards 
illegal adventures? Is the mental 
imagery which controls conduct subject 
through various influences to obsessive 
manifestations? For want of a better 
mental content, is there continual turning 
for satisfaction to thought of wrong- 
doing? Has there been habit formation, 
so that the individual cannot get away 
from the idea of his being an of- 
fender and going on with his offenses? 
Does the individual regard himself as 
one who has never found his level ex- 
cept in the realm of criminalism? 

All these, and scores of other most 
interesting and important considerations, 
must be taken into account by one who 
would thoroughly and practically study 
the offender from the standpoint of what 
can be done in the way of checking his 
career,—the checking which, with all its 
schedules of crimes and punishments, is 
just what the law attempts, but as shown 
by the astonishing facts of recidivism, 
largely fails in doing. 

Perhaps the many facts and classes of 
fact that are to be discovered by the 
study of individual cases may be summed 
up nontechnically in their practical as- 
pects under the headings of— 

(a) Is the given individual possessed 
of such defects that he cannot be ex- 
pected to succeed under ordinary social 
conditions, and hence should, for his own 
and society’s good, be permanently segre- 


(b) In spite of general defects, does 
the offender possess some abilities that 
can be developed to the point of his be- 
ing rendered socially normal? 

(c) Has he some special mental or 
physical disability that can be cured or 
ameliorated so that his social status and 
moral tendencies are thereby bettered? 

(d) If normal, is he the victim of an 
environment which at present, or by vir- 
tue of past influences, causes his delin- 
quencies? By alteration of environment 
and mental interests may there be ex- 
pected a radical change in his behavior? 

(e) By modification of habits and of 
hygiene of mind and body, considering 
that this requires highly constructive in- 
dividualized measures, is reformation to 
be anticipated ? 

The study of all this is, as we have 
indicated, complex and time consuming, 
but these methods alone lead to eminent- 
ly practical results. For the man of the 
law we may point out that only through 
such practical and individualized studies 
can there ever be developed self-criticism 
on the part of the law—the self-criticism 
which calls for accurate knowledge of 
efficiencies—which should be as much a 
phase of endeavor here as in any other 
field of human activity. 


Din... He R, 


In Arkansas I once saw a man sentenced to three months in jail for moon- 
shining. And the prisoner arose and said: “Judge, I just can’t afford to go 
to jail now. My wife is sick, my crops are not harvested, and there is no 
one home to feed the stock. My daughter is in Little Rock at a business 
college, and she'll be back in six months to look after things. Then I'll 
come back and serve my term.”” And the Judge said, “All right; go home 
now and come back and serve your sentence.” And yesterday I got a letter 
saying the man had come in and is now serving his sentence. Moral—All 


| violators of the law are not criminals.—The Fra. 
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Prison Reform 


BY PROF. ALBERT H. CURRIER, D.D. 
Author of “The Present Day Problem of Crime,’’ and other works. 
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Y PRISON reform we 
mean such improve- 
ment in the condition 
and management of 
prisons (including 
jails) as will make 
them effective agen- 
cies for the punish- 
ment and reformation 
' Of criminals. In or- 
der to do this, certain well-recognized 
facts should be emphasized : 

1. That the criminal class is a large 
one. This class in our country in recent 
years has been steadily increasing, so 
that it has been estimated that there are 
now twice as many convicts in propor- 
tion to the population, in our prisons, as 
half a century ago. But all criminals 
who deserve correction are not in the 
prisons. There are far more outside 
than inside the prisons. A writer, Mr. 
H. C. Weir, quoted in the Literary Di- 
gest, February 12, 1910, says, “There are 
250,000 persons, engaged in the syste- 
matic pursuit of crime (in this country), 
whom the law never touches.” 

2. The impotence of law to protect 
society is due to defects in our criminal 
law and its ineffective administration. 
This statement is confirmed by Judge 
George C. Holt, of the United States 
district court of New York, in an ad- 
dress on “Unpunished Crime,” made be- 
fore the Wisconsin State Bar Associa- 
tion at Milwaukee, June 29, 1910, and 
published in “The Independent” (New 
York) August 11, 1910, in which he 
says, “The extent of unpunished crime 
in this country is to-day” the greatest 
menace to American society; and he lays 
the blame for it largely upon our crim- 
inal law and its uncertain halting ad- 
ministration “under our present system ;” 
he says, “The punishment of crime is a 
sort of lottery.” Judge Holt is sup- 
ported in this opinion by Ex-President 
Taft, who says, in an address made in 
Chicago, September 16, 1909: “The ad- 


ministration of criminal law in this 
country is a disgrace to our civilization, 
and that the prevalence of crime and 
fraud, which here is greatly in excess of 
that in European countries, is due large- 
ly to the failure of the law and its ad- 
ministrators to bring criminals to jus- 
tice.” 


From the increasing agitation of this 
subject by our Presidents and govern- 
ors of different parties, and by our 
judges and Bar Associations we may be- 
lieve that the defects in our criminal 
law will soon be amended, and the courts 
spurred to greater efficiency in their exe- 
cution, will wage a more vigorous war 
upon crime, so that its prevalence shall 
be largely diminished and the longed for 
result of greater safety for person and 
property be secured through the prompt 
arrest, speedy trial, sure conviction of the 
guilty, and their sentence to such punish- 
ment as justice demands with the attend- 
ant consequence of deterring them and 
others inclined to lawlessness from evil 
practices. What then? What should 
be the attitude of society in regard to 
those who are condemned and sentenced 
to prison? What the aim of those who 
execute the laws through the prison dis- 
ciplines and the various penalties al- 
lotted to crime? Shall the prison dis- 
cipline be harsh or humane? Shall its 
aim be reformation or simply to punish? 
Shall the judge who pronounces the 
sentence and the warden of the pris- 
on show no compassion in the discharge 
of their respective functions, or mingle 
kindness with their disciplinary treat- 
ment of the prisoner, and express the 
hope of his amendment? 


3. It should not be forgotten that the 
convict is a man with the feelings and 
susceptibilities of a man, however much 
depraved, and should therefore receive 
a humane treatment during custody. 
This, for the reason that a harsh, merci- 
less treatment usually hardens his heart 
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and petrifies his feelings, while kindness, 
mingled with fatherly reproof, subdues 
it to penitence and inspires the desire to 
reform. 

4. The experience of penologists, 
therefore, especially in the last one hun- 
dred years, has led to the shifting of the 
aim of criminal law and prison punish- 
ment. Whereas once it was harsh, vin- 
dictive, and almost wholly retributive 
in its purpose, making the prison a scene 
of horror, under the mistaken notion 
that only thus could justice be vindi- 
cated and the demands of the law be 
fully satisfied; that the only way to de- 
ter men from crime was through the 
severity of its punishment; and that ac- 
cordingly any mitigation of their treat- 
ment by the promptings of pity was en- 
tirely out of place and would surely open 
the flood gates of crime,—the chief aim 
of prison confinement and its discipline 
is, in every civilized country, reforma- 
tory. This takes the precedence of even 
the self-protection of society against the 
criminal through the deterrent effect of 
punishment upon him and others crim- 
inally disposed; for “reformation,” says 
the late General R. Brinkerhoff, one of 
the most eminent of penologists, whose 
opinion had the highest authority during 
his life, “reformation has the first place 
in an up-to-date prison. Under the rule 
of self-protection, reformation is far 
more effective than deterrence by sever- 
ity. Reformation is a permanent cure, 
but deterrence lasts only whilst fear lasts 
and eternal vigilance is on guard.” 


The great advocate of this policy 
called the “New Penology,” though not 
its originator, was John Howard, who 
proclaimed it to the world in his epoch- 
making book, “The State of Prisons in 
England and Wales, with Preliminary 
Observations,” published in 1777. 

In this book, Howard tells of a not- 
able prison in Rome, visited by him, 
erected by Pope Clement XI. in 1705 for 
the reformation chiefly of young men 
who had fallen into courses of crime. 
On a marble slab within, he had seen 
this inscription in Latin: Parvum est 
coercere improbos pena nisi probos ef- 
ficias disciplina, 1 e., “It does little good 
to correct criminals by punishment un- 
less you reform them by your discipline.” 


Case and Comment 


“This inscription,” Howard said, “con- 
tained the most important principle of 
prison discipline,” a belief now held by 
most of the prison reformers of our time, 
who unhesitatingly say that “to dis- 
charge a criminal without reformation 
is to defeat the chief purpose of his im- 
prisonment.” 


The book of Howard revealed to the 
English nation a shocking state in the 
prisons and jails of Great Britain; that 
they were pestiferous places of misery 
and corruption, dark, dirty, overcrowd- 
ed, haunted by a malignant kind of fever 
because of their insanitary condition, 
comfortless, the prisoners clad in rags 
or half naked, sleeping on beds of putrid 
straw reeking with poisonous exhala- 
tions and accumulated filth, on which in 
squalor, untended sickness and hunger 
they often tossed in pain. Howard, see- 
ing how they were herded together,— 
young lads and old culprits, vicious men 
and bad women,—spending their time in 
idleness without any effort made to pre- 
serve them from contamination through 
their corrupting association, truthfully 
said that the prisons, instead of being 
“houses of correction” as they were eu- 
phemistically called, were “houses of 
corruption.” His book when published, 
supported as it was by incontrovertible 
proof of the truth of its representations, 
smote the Christian conscience of Eng- 
land, with shame and compunction, and 
a demand was immediately made for a 
speedy reformation of existing condi- 
tions in her prisons. As a consequence 
an important act of legislation was 
passed in the following year (1778). 
This act was for the establishment of 
additional penitentiaries, to relieve the 
crowded state of existing prisons and to 
carry out under better conditions the 
ideas then disseminated through Eng- 
land by Howard’s labors in regard to 
the proper treatment of criminals. The 
object to be kept in view was thus 
stated: “It is hoped by sobriety, clean- 
liness, and medical assistance, by a regu- 
lar series of labor, by solitary confine- 
ment during the intervals of work, and 
by due religious instruction to preserve 
and amend the health of unhappy offend- 
ers, to inure them to habits of industry, 
to guard them from pernicious company, 
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to accustom them to serious reflection, 
and to teach them both the principles and 
the practice of every Christian and mor- 
al duty.” 

The act provided for the building of 
two penitentiaries, to make the grand ex- 
periment, and Howard was appointed 
one of the three 
commissioners to 
superintend their 
erection. it thus 
seemed as if How- 
ard’s benevolent la- 
bors for the im- 
provement of pris- 
ons and their man- 
agement were to 
receive at once 
their reward. But 
great reforms are 
not so easily and 
quickly won. Old 
errors and abuses 
are slowly cor- 
rected. This case 
was no exception 
to the rule; instead 
of three or five 
years exactly one 
hundred years 
were required to 
accomplish the ob- 
ject aimed at by 
Howard in his fa- 
mous book. 

One reason was 
that Howard and 
his colleagues of the commission, to 
superintend the erection of the new pris- 
ons authorized by Parliament, could not 
agree as to the best location for those 
penitentiaries and therefore the plan was 
indefinitely postponed. Howard waited 
twelve years in hope of seeing it ful- 
filled, and died in 1790, saying, as if his 
life and good work had been of little 
account: “Give me no monument but 
lay me quietly in the earth, place a sun- 
dial over my grave and let me be for- 
gotten.” Not until he had lain in his 


grave over fifty years did the project of 
building prisons adapted to the reform 
measures he had proposed in his book 
take suitable effect in the erection of the 


model prison of Pentonville, opened for 
use in 1842. 
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There were other causes, however, for 
this long delay besides the unhappy dis- 
agreement between Howard and his col- 
leagues of the commission. Two causes 
especially: (1) The use, as prisons, of 
the hulks of old warships then lying in 
the harbors stripped of their armament 
and munitions, 
adopted* by the 
English = govern- 
ment avowedly as 
only a temporary 
makeshift for the 
relief of the over- 
crowded regular 
prisons (though it 
lasted between 
eighty and ninety 
years); and (2) 
the adoption by the 
government of 
transportation as 
also a convenient 
means of disposing 
of the surplus pris- 
oners. The limit- 
ed space allowed 
for this article does 
not permit the 
writer to describe 
here at length the 
operation of these 
futile experiments 
of the English gov- 
ernment, with her 
teeming prison 
population; but he 
has fully told the pathetic story in the 
second chapter of “The Present Day 
Problem of Crime” (published by the 
Gorham Press, Boston, $1), to which he 
would refer his reader, as giving a more 
complete account. of the striking way in 
which the “Old Penology,” which How- 
ard found in England, was finally ex- 
changed for the “New Penology” now 
generally recognized as binding upon 
civilized society. In the “hulks and in 
transportation,” with its adjuncts of the 
dark crowded transports in which the 
criminals “chained in pairs, hand to hand” 
during their long voyage of eight months, 
from England to the antipodes of New 
South Wales and Van Diemen’s Land, 
suffered almost literally “the pangs of 
hell.” A Moravian missionary, carried 
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as a passenger in one of them, in which 
240 of the miserable-creatures were con- 
fined in the hold with no light but what 
came in at the hatchways, says: “The 
rattling of the chains and the dreadful 
imprecations of the prisoners, combined 
with the darkness to form a lively pic- 
ture of the infernal regions.” Soon “a 
putrid fever broke out among them that 
carried off thirty-four before they 
reached the Cape of Good Hope, and the 
ship became loathsome beyond descrip- 
tion.” Weariness and continual discom- 
fort tortured the criminal’s body; re- 
morse and a feeling of a pursuing, in- 
evitable curse tormented his soul.” On 
reaching their destination, the more tract- 
able were “assigned” as slaves to ap- 
plying settlers ;” the rest were placed in 
“chain gangs” and in “penal colonies.” 
Each chain gang was attended by an of- 
ficial scourger, who mercilessly whipped 
offenders, In the “penal colonies” the 
most desperate, incorrigible convicts were 
placed, and in them the extreme horrors 
of the “Old Penology” were seen. The 
largest and most disreputable of these 
was on Norfolk Island. Here the harsh- 
ness, cruelty, and futility of the old sys- 
tem culminated, and the worst phase of 
it was presented. Within the narrow lim- 
its of that small island whose circum- 
ference was only 15 miles, from 1,500 to 
1,800 convicts were herded together un- 
der conditions most tantalizing and de- 
pressing. They were put to the hardest 
work, unrelieved by any comforts and 
conveniences. They toiled in chains by 
day under harsh overseers, and were 
driven at night in chains to barracks so 
cheerless and bare as to offend every 
sense of decency. For small offenses 
they were brutally flogged. No appeal 
was made to their moral sentiments; no 
hope held out to them that they might 
retrieve a wicked past by future well- 
doing. No light of wholesome knowl- 
edge or religion was given to cheer their 
dreary situation; no chaplains nor teach- 
ers, no schools, nor entertaining or in- 
structive books. The authorities made 
no apology for their harshness,—they un- 
blushingly defended it. “These men 
were sent here for punishment,” they 
said, “and the end of punishment is to 
make the wrongdoer suffer for his of- 
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fenses ; only thus can the demands of vio- 
lated law be satisfied and the guilty get 
his just deserts; only thus can the crim- 
inal be made to realize the self-harm of 
his misdeeds and be made to abandon 
his course of wickedness.” 

In their moral stupidity they did not 
perceive that the “justice” which the law 
claims to deal out to criminals becomes 
injustice if not mingled with mercy, and 
that it utterly defeats itself if the penalty 
inflicted makes the sufferer worse instead 
of better. This fact was demonstrated 
on Norfolk Island by the effect of their 
harsh measures upon the prisoners. In- 
stead of curing them of their disposition 
to crime, it confirmed this; instead of 
breaking their hearts it made them more 
depraved, “Let a man be what he will 
when he comes here,” said one of: them, 
“he is soon as bad as the rest, a man’s 
heart is taken from him, and there is 
given him the heart of a beast.” Its 
brutalizing effect was apparent in their 
very faces, and in their desperate, reck- 
less behavior. When congregated to- 
gether they looked like a crowd of 
fiends; and their disposition became so 
savage and violent that it was not safe 
for even armed guards to go near them 
though the convicts were fettered. Un- 
natural vice and crime prevailed among 
them; assaults and murders were fre- 
quent. 

Such was the state of things on Nor- 
folk Island when Captain Maconochie, a 
former naval officer, became its governor. 
Appointed because of some published 
criticisms made by him of the cruel sys- 
tem then employed in this colony, to 
which he had joined some practical sug- 
gestions as to ways in which existing 
evils produced by this harsh system might 
be remedied, he was given the oppor- 
tunity to prove the correctness of his 
suggestions, which were accordant with 
Howards ideas and the “New Penology.” 
His system, as compared with the old, 
was marked in general by kindness and 
trust in place of severity and distrust. 
He addressed and treated the convicts as 
fellow men and brothers—fallen, indeed, 
but capable of recovery—and whom he 
sincerely and earnestly desired to re- 
claim. 

In his administration of the colony he 
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appealed to the self-respect of the con- 
victs and their sense of moral and social 
obligation, and he assisted the success- 
ful operation of his policy by a cordial 
manifestation of personal interest in the 
men and by suitable additions to the ma- 
terial furnishings of their dining rooms, 
sleeping apartments, and the general 
equipment of their rude barracks, where- 
by their comfort and mental health were 
promoted and their newly awakened 
sense of decency and propriety was con- 
firmed. 

His success was immediate and aston- 
ishing. A witness to its completeness 
says: “Captain Maconochie did more for 
the reformation of the unhappy wretches 
than the most sanguine mind could be- 
forehand have ventured even to hope. 
He found the place a hell; he left it 
at the end of four years a well-ordered 
community.” 

We have not time to describe the vari- 
ous measures by which he contrived to 
reform those fierce convicts. He dis- 
played in his endeavors the ingenuity of 
a great inventor as well as the benevo- 
lence and unfailing kindness of a philan- 
thropist. He originated the most strik- 
ing and -important things characteristic 
of the prison management of our times, 
vis., the combined “marking and grad- 
ing’’ system,—by which through marks 
the convicts were stimulated to economy, 
diligence and self-support, as Thos. Mott 
Osborne proposes by his “token wages” 
to do at Sing Sing, that convicts may 
gradually climb to freedom; the short- 
ening of terms of sentence by good con- 
duct; and the testing of his reform by 
“parole.” 


Maconochie’s term of office was pre- 
maturely shortened by misrepresenta- 
tions of his work made by opponents of 
his ideas, on account of which he was 
called home to England—could he have 
stayed longer with the colony he might 
have made his reformatory system more 
complete and belief in it more general. 
Short, however, as was his administra- 
tion of the colony, it was long enough to 
give to many convincing evidence of the 
value of his system, and to establish the 
correctness of the reformatory principles 
upon which it was based. This system 
was continued with growing success by 


Captain Walter Crofton, who had been 
associated with him in Norfolk Island, 
and succeeded him as governor after 
Maconochie’s retirement. Subsequently 
Crofton introduced it in the “Irish pris- 
on system,” which he made famous in 
the annals of prison reform. Later it 
was adopted as an integral part of the 
successful English prison system, and to- 
day it forms a prominent feature in the 
management of the reformatories of 
Elmira, New York, Mansfield, Ohio, 
and, in fact, of all the best American pris- 
ons. 

It will thus appear that the causes of 
delay in prison reform in England, in the 
days of Howard, were not unaccompa- 
nied by good. The system of “hulk” im- 
prisonment and also that in the trans- 
ports made more manifest the mischief 
arising from the indiscriminate associa- 
tion of prisoners, and emphasized the 
importance of careful separation, and 
placing them in separate cells, as Howard 
had recommended. “Transportation” 
with its attendant abuses and horrors of 
“assignment,” chain gangs, and penal col- 
onies, relieved only by the one bright 
episode of Captain Maconochie’s Admin- 
istration at Norfolk Island demonstrate 
that chains, whippings, and rigorous 
treatment of any sort in the management 
of prisoners, are far less efficacious in 
their reformatory influence than kindness 
and moral suasion; that in fact they us- 
ually have a wholly bad effect upon them 
—brutalizing them to a savage and reck- 
less ferocity and so making them much 
worse; whereas humane treatment with 
suitable moral and religious teaching, ap- 
peals to their better nature and kindles 
into life the latent sparks of manhood. 

Besides these primary lessons in re- 
gard to the essentials of prison reform, 
taught by Maconochie and, later, by 
Crofton, there were other lessons of 
equal importance. Note them well: 

(1) That the superintendent of the 
prison should be as Howard insisted “a 
good man for a jailer, one that is hon- 
est, active (i. e., resourceful and un- 
wearied), and humane.” Maconochie 
was an idealist, and united with his ideal- 
ism practical wisdom in his efforts to ac- 
complish his aim. “The head of a re- 
formatory prison,” says Dr. F. H. Wines, 
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“must be an idealist, a consecrated man, 
aman with a vocation. A truly reforma- 
tory prison is the last and highest ex- 
pression of charity. It demands the ex- 
pression of charity by the warden. It 
will not work in the hands of a harsh, 
brutal, incompetent warden.” It needed 
the Christian heart and administrative 
ability of a Maconochie to devise and 
work out the reformatory method of 
treatment that converted “the hell upon 
earth,” which he found on Norfolk is- 
land, into the orderly, cheerful, industri- 
ous colony of convicts which he created. 
It needed a Brockway to make Elmira 
Reformatory a model prison. It needed 
a Thomas Mott Osborne, when Auburn 
and Sing Sing had backslidden in a meas- 
ure from the reformatory faith and prac- 
tice of the “New Penology” to the “Old 
Penology,” to bring them and other pris- 
ons that may have similarly relapsed, 
back to their lost faith by a fresh demon- 
stration of the superior effect of humane 
treatment and brotherly kindness upon 
even the most desperate criminals. 


(2) That able-bodied prisoners should 
be kept at productive labor; that they 
should receive fair compensation for 
their labor which should be given to 
their families outside, or placed to their 
credit as a resource in future, and that if 
incompetent to do the labor done in 
prison, they should be given such indus- 
trial and educational training as will en- 
able them when discharged to earn an 
honest living. Prison labor is an indis- 
pensable reforming agency. Idleness be- 
gets laziness, and laziness repugnance to 
work, without which the discharged pris- 
oner cannot live except by evil practices, 
which will if detected, send him back to 
prison. . The opposition to prison labor 
as “injurious to free labor” and the hos- 
tile legislation opposing it promoted by 
labor unions has been and still is a seri- 
ous handicap to prison reform. 

(3) That the sentences for crime 
should be “indeterminate,” and the pris- 
oner held in confinement until he gives 
evidence of a real reformation so that 
he may be released without danger to 
society. Experience has shown that the 
indeterminate sentence is an incentive to 
good behavior. co 

(4) That incorrigible criminals should 
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never be released. If they will not re- 
form, they should for the protection of 
society from their attacks be deprived of 
their liberty like the dangerous insane. 

(5) That the prison warden and his 
assistants should come under the civil 
service rules, “appointed only after care- 
ful investigation of their fitness for these 
positions,’—“not disturbed in their 
tenure of offices for political reasons,” 
and holding their positions, “during good 
behavior and efficiency, if they so de- 
sire.” So that the state and the prison 
and the cause of prison reform may not 
be deprived of their invaluable services 
as was the case when the Maconochie 
ceased to be governor of Norfolk island. 

(6) That moral and religious instruc- 
tion.of the prisoners with constant, lov- 
ing appeal to hope and their better sen- 
timents should be used and largely relied 
upon for their reformation. It need not 
be said that the success of these efforts 
depends upon the religious character of 
the man who makes them. “Not every 
man who has the label “religious” on 
him,” says Mr. Thomas Mott Osborne, 
“will help a convict as he should.” 

(7) That at his discharge from prison, 
the convict should be systematically aided 
by a competent state officer, like Mr. Or- 
gan of the “Irish prison system,” or by 
an organization like the “Volunteers of 
America,” under the direction of Balling- 
ton Booth and his gifted wife, to find 
employment and get such other assist- 
ance as may be necessary to set him firm- 
ly on his feet and enable him to go alone 
without falling again into crime. 

(8) Finally, let kindness and patience 
—the patience of persistent hope in the 
face of discouragement be thus con- 
joined with their treatment of convicts 
by the right kind of prison officers, and 
their labors will not be in vain. This is 
the assurance of “The National Prison 
Association of the United States,” and 
they have the best of reasons for it, 
the reason of the Success of “the New 
Penology.” 

“The fundamental principles of this 
penology,” says the late President of the 
National Prison Association, General R. 
Brinkerhoff, “are now as well established 
as those of any other science; their ap- 
plication in England, and in particular 
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prisons like Elmira, New York; Con- 
cord, Massachusetts, and Mansfield, O., 
has shown that crime can so be dealt 
with that instead of increasing (as now 
in the United States) it will steadily di- 
minish, 

The English prison system (as the 
writer has shown in “The Present Day 
Problem of Crime”) after its adoption 
in 1865, when modified and strengthened 
by the lessons it had learned from Ma- 
conochie’s Administration of Norfolk 
Island Penal Colony” and Crofton’s Ad- 
ministration of the “Irish prison system 
from the time of its adoption in 1864 to 
1885, achieved during that period of 
twenty-five years as the result of its 
operation, this gratifying result. “The 
average yearly number sentenced to pe- 
nal servitude went down one half, though 
the population of the country had in- 
creased, meanwhile, from 20,000,000 to 
30,000,000. 

General Brinkerhoff furthermore says 
that “a large per cent of the criminals 
imprisoned (fully 80 per cent) may be 
reclaimed” under the New Penology sys- 
tem. The records of the best prisons in 
the United States and in England prove 
this. It is not so where the “Old Penol- 
ogy” still exists. Warden Osborne says, 
“an intelligent ex-convict made to him, 
this statement: “Men are worse after 
they leave a prison than when they enter. 
This, because of the debasing effect of 
the prison system.” That statement may 
have been true of Sing Sing before Mr. 
Osborne was made its warden, but will 
be so no longer if Mr. Osborne fulfils his 
avowed purpose to so administer it that 
the system of discipline now introduced 
there by him shall be, not vindictive and 
punitive for their past offenses against 
society, but reformation of the convicts, 
so that they shall become good citizens 
of society; or, to use his own language, 
“shall encourage those unfortunate fel- 
low men who have broken the laws to 
learn to adapt themselves to the proper 
conditions of organized society.” 

The religion of a man like Mr. Os- 
borne can work wonders in the warden’s 
office. 

The power of religion as exemplified 
by him and other wardens of our age 
prove that the age of miracles is not yet 
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past, since the supreme miracle is the 
reformation of a wicked, lawless, sin- 
hardened, criminal. “The most success- 
ful toilers for the reformation of such 
criminals have inscribed on their banner 
the words, “Unto the Uttermost.” Be- 
cause of what they achieve, the staffs of 
quite a number of prisons in our land are 
veritable “rescue bands.” Place all our 
prisons under the direction of such offi- 
cial staffs, and equip them with the need- 
ful reformatory appliances, and, instead 
of having one prison system a dismal 
failure, such as results when prisoners 
are discharged unreformed, going out 
worse than when they came in, “like a 
turbid stream turned into a sewer” ‘and 
coming out more foul than before, we 
have in each prison a settling basin like 
that of St. Louis, into which the turbid 
waters of the great river are diverted, to 
be purified and made fit for the city’s 
use.” 


What hinders the realization of this 
ideal of prison management in our land? 
Why may not the “New Penology,” as 
held by Osborne, Leonard, Brockway, 
John L. Whitman, of Chicago Jail, and 
others, win a success in the United States 
equal to that won in England, so that our 
prison population shall diminish though 
the population of the country increases? 

There are several reasons: 

(1) In England, the method of obtain- 
ing their prison staffs insures their excel- 
lence and permanence in their positions. 
In their appointment by a prison commis- 
sion responsible to the home secretary of 
the government, political considerations 
have no influence. In its choice of them 
the commission is careful to have it un- 
derstood that they are not swayed by po- 
litical bias or private interest,—that the 
fitness of the appointees for their posi- 
tions and its work is the only thing re- 
garded. This makes them feel secure; 
parties may rise or fall, but they are 
not troubled by either event,—they hold 
their office as long as they fill it efficiently 
and creditably. Furthermore, all the 
prisons of the land are under the su- 
preme authority of this prison commis- 
sion. It is within their function “to es- 
tablish and maintain in all one system of 
discipline; to introduce and maintain 
such uniformity in cellular, separation, 
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diet, labor, and treatment as makes the 
discipline of the prisoners uniform in 
all; and to introduce such means of moral 
improvement and industrial training as 
the most approved experience may sug- 
gest.” 


Compare this system of England with 
the hap-hazard system or no system 
found in our country, where politics mis- 
chievously intrude into the appointments 
and work of our state institutions. 

(2) In England the administration of 
justice and criminal law as related to 
crime is far more effective and creditable 
than here in this country. This state- 
ment needs no amplification. In view of 
what Judge Holt of the United States 
district court of New York and Ex-pres- 
ident Taft (both above quoted) say 
about it, and in view of the confessions 
made by different State Bar Associations, 
no defense can be made to the heavy in- 
dictment of our inefficiency on account 
of the defects of our criminal law and 
court procedure. The following asser- 
tion made by Mr. Taft in one of his 
annual messages cannot be fairly ques- 
tioned: “A change in judicial procedure 
with a view to reducing its expense to 
private litigants in civil cases, and facili- 
tating the despatch of business and final 
decision in both civil and criminal cases, 
constitutes the greatest need in our 
American institutions.” 

Looking away from our own record of 
shame, across the sea to England, and her 
mode of dealing with the problem of 
crime, we see there this fundamental 
principle in the administration of justice 
verified, viz., “Certainty and promptness 
of punishment are most effective in de- 
terring men from crime, while procrasti- 
nation of courts in the administration of 
justice encourages the hope of escaping 
punishment and is a fruitful cause of 
crime.” Acting upon this principle the 
machinery of justice is prompt in oper- 
ation. After the detection and arrest of 
the supposed culprit, he is given a fair, 
but speedy, trial; and, if cleared, is dis- 
charged from custody, but if condemned 
as one proved guilty, receives his sen- 
tence, from which there is seldom any 
appeal, unless there be a good reason for 
it. Compared with such an administra- 
tion of criminal law, how is it with us? 
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Our law comes far short of it. It is halt- 
ing and slow, enormously expensive, and 
inefficient. 

(3) In England they have a far better 
jail system than ours. 

In the days of John Howard the jails 
of England were called by him “houses 
of corruption,” because in them, the pris- 
oners were herded together promiscuous- 
ly—old crooks and young offenders; 
those convicted of crimes and those only 
held for trial who might be found guilt- 
less, with contaminating effect,—so that 
they were schools of vice and crime. 
Jails of that sort are just that always. 
But jails of that sort no longer exist in 
England. They have been abolished, 
and in place of them a system of 
jails has been substituted that are used 
only as places of detention for their in- 
mates while under arrest, waiting for 
their trial in court, and who are allowed 
no association during their imprisonment 
—but are carefully kept separate and se- 
cluded from one another until summoned 
for trial and transported separately in 
the prison van to the courthouse. In the 
United States the county jails are now, 
with but few exceptions, just such public 
institutions as England had in Howard’s 
time, and they deserve no better name 
than he gave them, “houses of corrup- 
tion” instead of “houses of correction.” 
All writers upon penology are agreed in 
this opinion, and would indorse the state- 
ment made by Rutherford B. Hayes, 
former President of the United States, 
after his retirement from political office, 
while President of the National Prison 
Association, “The county jail system of 
the United States is a disgrace to civiliza- 
tion, and until the construction and man- 
agement of those places are radically 
changed, so that contaminating inter- 
course among the prisoners is rendered 
impossible, the administration of justice 
cannot be freed from the charge of main- 
taining schools of crime.” It has been 
appropriately called “a toboggan slide 
into hell.” Think of the great number 
of them in our country,—each a primary 
school of crime,—and wonder not at the 
prevalence of crime in the land. 

(4) In England the possession and sale 
of firearms are much better restricted 
than in our country. Any laws that may 
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here exist against the free sale of these 
weapons are apparently dead-letter laws 
or nearly so. Anyone apparently, no 
matter how suspicious his character, may 
buy and use them. Burglars, highway- 
men, thugs, assassins, lunatics,—all carry 
them, and as a means of robbery, mur- 
der, homicide they are ready to hand, 
and used under the stress of temptation, 
provocation, and excitement. There can 
be no question but that they continually 
facilitate and tempt to crime. As long as 
we allow men to carry these “guns”—the 
main and obvious element of prevention 
has been practically ignored,” says Mr. 
Wm. Tablack. 

There is, we firmly believe but one ef- 
fective remedy for the immense mischief 
they do: Strictly regulate the sale of 
“guns,” and revolvers. Let none possess 
them or carry them except soldiers, sher- 
iffs, constables, and policemen—the ap- 
pointed guardians, of our lives and prop- 
erty. Have every weapon that is sold 
carefully registered, as in Germany and 
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England; and sternly punish any person 
selling them without a license or having 
them without a special permit. It is ab- 
surd to say that the free sale, general pos- 
session, and common use of them cannot 
be prevented, and that therefore the flood 
of crime they occasion must go on. It 
can all be prevented if the necessary laws 
be enacted and are strictly enforced. If 
good men plead that they must carry 
them to protect themselves from high- 
waymen and thugs that infest the streets 
and their hiding places by night, and to 
repel burglars from their homes, insist 
that they shall rely for their protection on 
the appointed guardians of their safety 
and property, rather than upon murder- 
ous weapons by carrying which contrary 
to law, they make the law a dead letter, 
and facilitate crime. 


The ‘‘ Given-up ’’ Man 


There is an old saying that is often glibly passed from lip to lip, and uttered even by 
good people who would feel deeply incensed if charged with falsehood, and yet it is 
cruelly, wickedly false,—“Once a thief, always a thief; once a convict, always a con- 
vict.” When first I undertook to study the questions that involve the present and future 
welfare of our country's prisoners, this fallacy was quoted to me by those who said that | 
was entering a field where only bitter disappointment and failure awaited me, and that 
those who had upon them the taint of crime were beyond hope. Then it was that my 
heart gloried in the fact that those of us who go as messengers of the great King of Love 
and Mercy can view the poor, sin-stained, self-wrecked lives of men from His standpoint, 
and not from that of the world. Beneath the very evident failure and wrong, we may 
look deep down in the poor, hopeless heart for the bud of promise that, all unknown to 
themselves, may yet be awaiting the touch of a higher, stronger power than any that has 
yet reached them. I believed when I first went to a prison, and I believe a hundredfold 
more intensely now, that in every human heart there is something to reach, and that there 
is an Influence above, that will step in where human love and work and effort could not 
avail, to bring about much-needed awakening and unfold a revelation of future possibility. 
Yes, thank God, there is a sunshine that can force its way through prison bars and work 
wondrous and unexpected miracles, bringing forth beauty of life, earnestness of purpose, 
and a genuine change of heart, where such results seem the most utterly unlikely and im- 


possible—Maud Ballington Booth. 





The United Nations of the World 


BY HON. T. F. McCUE 
Of the North Dakota Bar 


UCH has been said in 
the press of the civil- 
ized world about uni- 
versal peace; educa- 
tors, diplomats, and 
men learned in inter- 
national law have 
dwelt upon it as a 
theme for over a cen- 
tury; millions of dol- 
lars have been expended in establishing 
a court of arbitration at The Hague. 
Humanity abhors war; civilization is a 
unit in its craving for peace. Notwith- 
standing this almost universal clamor for 
peace by the populace of the civilized 
world, more than half of the civilized 
world is now engaged or affected by the 
most devastating, exterminating, and 


deadly conflict in the history of the 


world. 

The millions of men in arms want 
peace; the women who have learned by 
sad experience the suffering and hard- 
ship that war heaps upon them pray and 
plead for peace; the commanding officers 
of the armies and navies engaged in this 
murderous conflict say they prefer peace. 
Every ruler of the warring nations says 
that the war was not brought on by his 
desire. Each power disowns the re- 
sponsibility for the colossal slaughter. 

As a fair deduction from the claims, 
reports, and interviews that have gone 
out from the several nations at war, we 
have a right to conclude that they all 
want peace. That being true, it is perti- 
nent to ask, why not have peace? Hu- 
manity should have that which is uni- 
versally desired and which is within 
human power to obtain. 

We have confessedly good authority 
for the statement that the war was in- 
evitable; in other words, there was no 
human power that could avert it. From 
what has been said, the desire to avert 
it was everywhere present, but the rem- 
edy was lacking. 


When barbarian tribes became in- 
volved or vexed at each other, they went 
to war and kept at it until one or the 
other became subdued or exterminated. 
This barbarous spirit dictates interna- 
tional intercourse. Its final arbitrator 
has been and will continue to be war 
until national intercourse becomes civil- 
ized. Civilization is a state of peace and 
quietude of mankind. Its greatest pre- 
cept is the settlement of controversy 
by adjudication. International contro- 
versies have invariably been settled by 
murder and slaughter of human life. 
Such is the condition of Europe to-day. 

We may preach peace, pray for peace, 
and deceive ourselves into believing that, 
with the ceasing of hostilities in the 
European conflicts, there will be no more 
war. But as long as international inter- 
course is conducted on the plan that has 
always existed, wars will continue and 
increase in their fierceness according to 
the skill and genius of the age in which 
they are waged. 

The several nations are nothing more 
or less than a collection or body of in- 
dividuals. Nations, like individuals, are 
swayed by impulses, prejudice, and pas- 
sion. War is an institution created by 
man, through which he wreaks his wrath; 
the culmination of impulse, prejudice, 
and passion on his fellow man. It is an 
institution of his own creation; he alone 
is responsible for it, and he alone must 
create the condition that will forever put 
a stop to it. 

I said that wars will continue as long 
as the conditions that bring about war 
exist. The written history of the past 
furnishes conclusive evidence that such 
has been true ever since the exploits of 
man have been recorded. Each individ- 
ual nation has always claimed to be the 
sole judge of her rights and wrongs. It 
is true that nations have entered into 
treaties or compacts whereby certain 
rights have been recognized and wrongs 
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redressed, but invariably these treaties 
were the result of the exhaustion of war, 
and only served as a precedent until 
some nation concluded to destroy it; 
when it only became a question of power 
and ability through the implements of 
war to accomplish that end. As long as 
the individual nations are permitted to 
judge their own international rights and 
wrongs, to build and control vast navies 
and armies, wars will continue. It 
would seem that such must be the in- 
evitable fact. The remedy must lie in 
one of two alternatives; namely, to de- 
stroy the implements of warfare, or put 
their control in the hands of one supreme 
power. We must not destroy the im- 
plements of war, because man must be 
controlled to the extent that he shall 
recognize the rights of his fellow man; 
to accomplish this, under certain condi- 
tions, force and power must be resorted 
to. The other alternative, the control of 
these instruments in the hands of one 
supreme power, remains. With this sub- 
ject I hope to interest my readers. 

If in these pages I succeed in putting 
forth a single thought which suggests an 
idea that will be accepted by the think- 
ing world as offering a principle upon 
which universal peace can be based, I 
shall be most happy. It is with the deep- 
est sense of the magnitude of the prob- 
lem involved, I approach the subject. I 
also appreciate, as an international meas- 
ure, the plan I propose has no precedent, 
though it is somewhat analogous to the 
scheme of government of the internal 
affairs of several nations. 

It is not without fear of censure and 
criticism that I submit my plan to the 
scrutiny of the world. I only hope for 
charitable judgment, and in mitigation of 
the crudity of the plan, the errors of 
form and substance, I plead the vastness 
of the field; the extenuating circum- 
stances of dealing with an untried theory 
which necessarily calls for a reformation 
of national intercourse. 

If I succeed in creating an awakening 
that will result in my plan being im- 
proved upon, or some other being dis- 
covered that will bring to mankind uni- 
versal and perpetual peace, my effort will 
be more than compensated, and the cen- 
sure and criticism to which I subject my- 
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self, I shall cheerfully accept as a burden 
and homage I owe to humanity. 

The prime object of a nation is to 
promote the welfare of her citizens. The 
welfare of a nation is extended in pro- 
portion to the degree of peace and tran- 
quillity that is enjoyed by her people. 
Peace stimulates industry, encourages in- 
ventive genius, and creates the oppor- 
tunity for the brotherhood of man to be 
manifested. Peace is the only truly civil- 
ized state of man. Whenever individual 
man voluntarily engages in bodily or 
mortal conflict with his fellow man, he 
is in a state of intoxication. This in- 
toxication is produced by different agen- 
cies. Sometimes it is the result of im- 
bibing intoxicating liquors, stimulants, or 
narcotics. Other times it is an over- 


powering influence that destroys or con- 
trols his civility. Whatever the cause, 
the result is the same. He is in a state of 
intoxication. 

So it is with nations; a declaration of 
war immediately throws the body politic 
into a state of intoxication. They cease 


to judge rationally. They are a unit in 
the belief that the cause advocated by 
their own nation is the only one that has 
any justice or moral merit. They recog- 
nize that the controversy has but two 
sides,—a right side and a wrong side. 
They themselves are always on the right 
side. When a nation is at war with an- 
other nation, her citizens, on account of 
this state of intoxication, are incapable 
of exercising a rational judgment. It re- 
quires a sober, tranquil, and peaceful peo- 
ple to discern their own shortcomings. 

Among the things that are essential to 
the welfare of a people is conservation 
of natural resources, adherence to moral 
law, and the promulgation of the police 
power to the end that justice shall be 
meted out to all alike. 

War is the opposite to all those things ; 
it is a destructive agency, whose opera- 
tion always results in a net loss to the 
world. Some wars have resulted in a 
gain to the victor, but the loss to the 
vanquished far outweighed the gain; 
while many wars have resulted in no 
material gain to either of the belligerents. 

Historians have designated certain 
wars as just or unjust; this, no doubt, 
for the lack of a better word to express 
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their meaning. It seems to me that such 
is a misconception of the word “justice,” 
because war is the whirlwind of power 
and brute force into which justice never 
enters as a controlling element. 


The end sought by one nation may be 
a just one, but when war is resorted to 
as the means through which to obtain 
that end, there is no justice employed. 
In the conflict everything is sacrificed or 
lost sight of in the struggle for the end 
sought. Human rights are held inviolate 
only in so far as resistance and power of 
the opposing side preserve them. 


Justice is the constant and perpetual 
disposition to render every man his due. 
In war the only thing that is ever due 
the enemy is death and destruction, and 
the innocent suffer equally with the guil- 
ty. Therefore, there is no justice in any 
scheme of warfare; and because man has 
been unable to substitute an effective 
means for war, neither lends justice to 
the scheme nor right to the cause. It 
proclaims his weakness and inability to 
conform to the demands of nature, or to 
create a condition so that the sanity of a 
world society may be maintained under 
all exigencies. 

The absolute rights of nations may be 
resolved into the right of security in their 
dominion; the right to acquire property 
by mutual barter and purchase, and the 
enjoyment of the same; civil liberty and 
personal security of their citizens and the 
right of peaceful and free intercourse 
with one another. These rights can only 
be enjoyed under the régime of peace. 

To sum up, all humanity hopes that 
something will happen that will produce 
universal and perpetual peace. It is 
more than probable that at the close of 
the pending European conflict, the na- 
tions involved will look favorably upon 
any substantial scheme that will guar- 
antee them against a recurrence of the 
unfortunate struggle they are engaged in 
to-day. 

The civilized nations of the world 
should agree among themselves to the 
establishment of a supreme government. 
The preliminary step would be the 
formation of a world congress or con- 
clave. This body should be made up of 
not to exceed five representatives from 
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each nation participating in the congress 
or conclave. 

I think each nation, regardless of her 
population, should have the same repre- 
sentation in this preliminary body, be- 
cause it would result in a freer action, 
inspire confidence, and safeguard against 
the larger nations obtaining any advant- 
age or furnishing an opportunity for such 
a claim to be made. 

The representatives could be selected 
in such a manner as their nation saw fit. 
But a fixed time should be arrived at, 
when and where these representatives 
should assemble. 

This feature, in order to expedite mat- 
ters, could be arranged through the diplo- 
matic service of the several nations. 

To illustrate, the United States 
through the Secretary of State, could 
propose to the foreign representatives at 
Washington a formal document calling 
a congress of the world in which the 
number of representatives was fixed; the 
time and place of the meeting of the 
congress. The place should be fixed out- 
side of the countries directly or indirect- 
ly involved in war. In this document the 
purpose of the congress should be ciear- 
ly and concisely set forth. However, the 
only authority that should be conferred 
upon this preliminary congress is the 
preparation and adoption of a constitu- 
tion or compact for the government of 
the “United Nations of the World.” 

Upon the adoption of the constitution, 
this congress should transmit to each 
sovereign nation of the world an authen- 
ticated copy, which would close its la- 
bors, and it would thereupon have ful- 
filled its mission and cease to exist as a 
body. 

The right to amend or modify this 
compact should not be reserved to any 
nation. The only right a nation should 
have, would be to adopt or reject it. The 
law as laid down in this constitution 
should be self-executing, and become the 
fundamental law of the United Nations 
of the World upon its adoption by a ma- 
jority of the world powers. 

This document of necessity would be 
the greatest in the world’s history. Its 
framers would assume the gravest re- 
sponsibility that was ever conferred on 
Therefore, they would have to 


men. 
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leave behind them all national jealousy, 
and be actuated in their deliberations 
with the highest sense of justice and 
equity, and be guided solely by a con- 
scientious motive to give to the world 
the best that was in them. 

The guiding spirit should be the crea- 
tion of a system that would forever make 
international wars impossible. In order 
that such a system would live and be- 
come effective, supreme executive, legis- 
lative, and judicial authority would have 
to be established and maintained. Keep- 
ing in mind that the suppression of in- 
ternational war is the sole object sought 
to be accomplished, national sovereignty, 
dominion, or the right of each nation to 
govern and regulate its internal affairs 
and impose duties on exports and im- 
ports, could not be infringed upon. Of 
course this of itself would mean that no 
nation thereafter could acquire any ad- 
ditional territory by conquest, and that 
the dominion of each nation as recog- 
nized at the time would be maintained. 
The result would mean the codification 
of international law, as now recognized 
in times of peace, subject of course to 
such modifications as the new system 
would of necessity require. 

These modifications would lie chiefly 
in the means of enforcing the same. 

We have presumably a great system of 
international law, but we have no su- 
preme power to regulate or enforce it. 
Its very existence is the result of mutual 
consent or comity, and whenever a na- 
tion sees fit to disregard it or give it 
an arbitrary interpretation to suit her 
own design, and adheres to such position, 
war is usually the final arbiter. Any 
rule that has no adequate, civilized means 
for its enforcement does not rise to the 
dignity of law; it is merely a creature of 
consent or sufferance. Whenever con- 
sent is withdrawn, or the sufferance 
ceases to be tolerated, power and brute 
force take the place of justice and equity. 

Government is the most effective when 
its functions are administered by the least 
number of branches or divisions. There- 
fore, I would place the government of 
the United Nations of the World in two 
bodies,—one to be clothed with legisla- 
tive and executive power, the other with 
only judicial power. 


The legislative and executive body 
would be a representative body chosen 
by their respective nations, in such man- 
ner as the nation sending them should 
choose. The members of this body 
would be chosen for a term of years as 
fixed by the constitution. 

The judicial body might be called the 
“Supreme Court of the World ;” its mem- 
bers would be chosen as provided by the 
constitution for life. The jurisdiction of 
this court would extend only to ques- 
tions arising under the constitution of 
the United Nations of the World or in- 
volving international law. 

For the purpose of designation, I shall 
call the legislative body the Parliament of 
the United Nations of the World, and 
vest it with the exclusive control of the 
Army and Navy. 

Divide the nations of the world in 
about eight classes, placing the powers 
of the first magnitude in the first class, 
and so on down through the eight di- 
visions. These divisions suggest them- 
selves to me for the purposes of repre- 
sentation and taxation for the support 
and maintenance of the government. 
How this could be worked out in detail, 
I leave for another chapter. 

The constitution is the vital question. 
If it can be so framed that its provisions 
will be satisfactory to three of the pow- 
ers of the first magnitude, the other na- 
tions will eventually join the union by 
their approval. 

That a constitution could be framed 
which the nations ought to approve is 
unquestionably true, but whether they 
would approve of it depends on whether 
their claims for peace are sincere enough 
to induce them to abandon the preroga- 
tives which a large army and navy se- 
cures to them. Under the plan I pro- 
pose, no nation shall maintain any army 
or navy, except sufficient to enforce and 
control its internal police regulation. No 
nation shall have power or authority to 
declare’ war against any other nation. 
All controversies arising between nations 
would have to be first submitted to the 
Parliament of the United Nations of the 
World, and if any nation was not satis- 
fied with the result obtained, she should 
have the right to appeal to the Supreme 
Court of the World. Or if it should be 
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deemed wiser to vest the Supreme Court 
of the World with exclusive jurisdiction 
over all controversies arising between 
nations, that could be done, in which case, 
the complaining nation would have to go 
into that court and prosecute its cause of 
action against the offending nation. In 
either case, the decree or judgment of the 
court would be final. 

I would have but one large army and 
navy, which would be created and main- 
tained under the provisions of the con- 
stitution, the control of which should be 
given exclusively to the United Parlia- 
ment of the World. 

This army and navy would compel 
obedience to the laws of the Parliament 
and enforce the judgment and decrees of 
the court. When individual nations 


would not be permitted to maintain large 
armies and navies, the army and navy of 
the United Nations of the World would 
not necessarily need to be larger than the 








States, of Switzerland, and of Germany. 


cannot be an arbitration of disagreements. 
at least all the nations of European descent. 


kind. 
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The Wrong Side of Nationalism 


The federation of nations is the next necessary step in the evolution of mankind. 

It is the expansion of the fundamental idea underlying the organization of the United 
The weakness of the modem peace movement 
lies in this, that it is not sufficiently clear and radical in its demand, for its logical aim 


It must be the recognition of common aims of 


an expansion of this idea over the productive members of the non-European races of man- 


Such federation of nations is not a Utopian idea, any more than nationalism was a cen- 





army and navy maintained by any onc 
of the powers of the first magnitude. 
The constitution should be made the 
fundamental or basic law of the United 
Nations of the World; that no power 


could contravene. The right should be 
reserved to the Parliament to enact all 
laws necessary to fulfil the intent of the 
constitution so as to make its provisions 
effective and such other laws of an in- 
ternational character not prohibited by 
its provisions. 

The foregoing is the framework of 
the United Nations of the World. In 
presenting it, I have merely attempted an 
abstract outline of my scheme, because 
to go into the subject as I hope to do 
would take more space than I can ex- 
pect from Cas—E AND COMMENT. 
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The time is obviously not ripe for demanding 





















































tury ago. In fact, the whole development of mankind shows that this condition is destined 
to come. In the earliest period of social development, when human beings lived in small, 
scattered groups, the unit in which community of interest was recognized was the small 
horde, and every outsider was considered as specifically distinct and as an enemy who 
must be killed for the sake of self-preservation. By slow degrees the size of the horde 
increased, and they formed themselves into larger units. The distinction between the mem- 
bers of the tribe and the foreigner was no longer considered as a specific one, although 
the idea continued to prevail that it was of foremost interest to protect the feflow-tribesman 
against the foreigner. 


Progress has been slow, but almost steady, in the direction of expanding the political 
units from hordes to tribes, from tribes to small states, confederations, and nations. The 
concept of the foreigner as a specifically distinct being has been so modified that we are 
beginning to see in him a member of mankind. 


Enlargement of circles of association, and equalization of rights of distinct local com- 
munities, have been so consistently the general tendency of human development, that we 
may look forward confidently to its consummation.—Franz Boas. 


The Pardoning Power 


BY HON. COLE L. BLEASE 
Of the Columbia (S. C.) Bar 
Governor of South Carolina, 1911-1914 


[Ed. Note.—This notable article reached us after the pages of this number were printed. 
It is so in harmony with the subject and spirit of this issue of CASE AND COMMENT that 
we delayed the appearance of the magazine in order that the article might be inserted with 
special page numbering. No advocate of the humanitarianism which is the essence of the “New 
Penology” has done more than Ex-Governor Blease to demonstrate his faith by his works.] 


T IS not my purpose 

to discuss, from a 

legal standpoint, the 

pardoning power of a 

state’s chief executive. 

What I shall have to 

say must be under- 

stood as applying sole- 

ly to the view which 

I held of my duty, as 

governor of South Carolina, under the 

Constitution and statute laws of my 
state. 

The Constitution of South Carolina 
provides that the governor “shall have 
power to grant reprieves, commutations, 
and pardons after conviction (except in 
cases of impeachment), in such man- 
ner, on such terms, and under such re- 
strictions as he shall think proper,” etc. 

It also provides: 

“He shall take care that the laws be 
faithfully executed in mercy.” 

During my four years as governor, I 
obeyed that mandate of the Constitution 
as the Supreme Ruler of the Universe 
gave me the light to see the right. 

It has been said, with great force, that 
“the pardoning power has too often been 
permitted to lie dormant.” 

When I took the oath of office as chief 
executive of my state, in January, 1911, 
| began a personal investigation of the 
penal institutions in South Carolina. I 
made a personal inspection of the peni- 
tentiary. I did not hesitate, when 1 was 
in the neighborhood of a county chain 
gang, to visit it. I found what I con- 
ceived to be most appalling conditions,— 
and these conditions were the rule, and 
not the exception. 


I found men serving life sentences 
who had been convicted of offenses 
which were trivial as compared with of- 
fenses committed by men who had 
served or were only serving a short term. 
I found a negro in the state penitentiary 
who had already served twenty-two 
years for stealing a watch valued at $27. 
I found another negro who had served 
eleven years for stealing $9. 


But, even worse than these instances 
which I have cited, I found in opera- 
tion, within the walls of the state peni- 
tentiary, a hosiery mill, operated by con- 
tractors to whom the convicts were 
leased, which was a sure and rapid 
breeder of tuberculosis. 


I immediately inaugurated a pardon 
and parole system, and began a fight for 
the abolition of this hosiery mill. 

The general assembly of my state was 
politically opposed to me.  Factional 
politics in South Carolina had been, and 
are yet, bitter. But when the facts in 
regard to this hosiery mill were brought 
out, the sentiment of the people was so 
strong that even a hostile legislature was 
forced to take notice. I wrote message 
after message to the legislature, and de- 
manded that the state of South Carolina 
cease to condemn her unfortunate wards 
to a slow death by a most dreaded and 
dreadful disease,—that she cease to com- 
mit legal murder by conducting a “tuber- 
culosis incubator.” After one of the 
most stubborn fights ever waged in this 
state, the bill to abolish this hosiery mill 
passed the house of representatives by 
a good majority, and when it went to a 
hostile senate it received every vote ex- 
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cept one,—and that one was the senator 
from Newberry county. 

If I had accomplished nothing else, in 
my four years as governor, except the 
destruction of this hosiery mill, I would 
be satisfied, because I feel that it was a 
service to humanity, and that it wiped 
a black spot from the escutcheon of one 
of the proudest states in the American 
Union. 

I pardoned some convicts who ought 
not to have been convicted, and some 
others who were guilty, but who ought 
to have been pardoned long ago. I in- 
augurated a parole system, and granted 
hundreds of paroles. I was as vigorous- 
ly condemned on the one hand, and as 
heartily praised on the other, for nearly 
every decision I reached upon each in- 
dividual case, as any man who has ever 
been in public life in the history of this 
country. I cared not for the condemna- 
tion or the praise. I was seeking to do 
my duty under the Constitution, to exe- 
cute the laws faithfully in mercy, and 
striving to do the right, and to give hu- 
man beings who had made mistakes a 
chance to correct them and to do their 
part for the benefit of society. 

I have always entertained the view that 
the object of imprisonment should not 
be to make men suffer, and thereby make 
hardened criminals, but that it should be 
to correct. If a young boy gets into bad 
company, and is induced to steal $20, 
the offense in this state is grand larceny, 
for which the punishment is severe. A 
jury, under their oaths, must convict 
him, and properly so. But when he has 
been taught his lesson, and has repented, 
why not give him a chance to make good 
and to do something worth while in the 
world? Not punishment, but the protec- 
tion of society, was the principle upon 
which I acted. 

I have stated that I made a personal 
investigation of the penal institutions. 
This matter of personal investigation 
was consistently carried out by me dur- 
ing my term of office. Thousands of pe- 
titions were presented. My secretaries 
were kept busy handling them. Each 
petition was acted upon by me, and me 
alone. There were convicts in this state 
deserving clemency who could not draw 
a petition of their own, who had no 
friends, and no means to have a petition 
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drawn for them. They would write me 
letters,—many of them hard to decipher, 
—and those letters received as careful 
attention as a voluminous petition drawn 
by the most competent lawyer and signed 
by hundreds of citizens of the commun- 
ity. The State House grounds were kept 
up by convict labor,—“squads” sent from 
the state penitentiary. In several in- 
stances, when these convicts would be 
working on the grounds, or when they 
would be scouring the floors of the State 
House, they have come to me and stated 
their case. After investigation, some of 
them were pardoned or paroled. The 
grounds at the Governor’s Mansion were 
also kept up by convict labor, and fre- 
quently convicts there would have an 
opportunity to state their cases to me, 
and some of them received clemency. 

The parole system which I inaugur- 
ated was entirely successful. Out of the 
hundreds of paroles granted, very few of 
those receiving this clemency failed to 
lead good lives. They were given an- 
other chance in life, and they took ad- 
vantage of their opportunity. I firmly 
believe that this parole system will event- 
ually be adopted by every state in the 
Union. 

In each case in which I exercised clem- 

ency, a report of my reasons was sent 
to the state senate, as a matter of record. 
In my first letter of transmittal of these 
reasons, I stated to the senate: “Nothing 
has given me more genuine pleasure than 
the privilege of exercising the power of 
forgiveness and of saying to down-trod- 
den humanity, ‘Arise, cast off your 
shackles, look up, remember that there 
is a God, and that there is a future; re- 
member that you are made in the image 
of that God; remember that you have a 
soul to save which was given to you by 
that God; I propose to give you another 
chance in life; I propose to give you an- 
other opportunity to make a man of your- 
self, to make a good citizen for your 
state, and, above all, the opportunity to 
save the soul which your God has given 
you. 
‘ That stated my position then, and out- 
lined the course which I followed during 
the four vears I had the honor to serve 
my state as governor. 

The Constitution required that I report 
to the general assembly only my reasons 
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for pardons; but I wanted the record 
complete, and my reports included par- 
dons, commutations, paroles, reprieves, 
and all executive clemency exercised by 
me. 

In this connection it is but justice to 
myself to state that, while I am proud of 
my record of having exercised clemency 
in more cases than any other governor 
South Carolina has ever had, and prob- 
ably more cases than any other governor 
in the Union, I have been misrepresented 
by the press in regard to this matter. 
The reprieve of a man under sentence of 
death, in order to give me time to inves- 
tigate his case, was heralded to the 
world as a pardon. It was so with com- 
mutations of sentences, paroles, and 
every other act of clemency. As matter 
of fact, a large number of cases in which 
I took action involved only the trans- 
ferring of the prisoners from the state 
penitentiary to their county chain gangs, 
where they could be placed at work on 
the public roads,—the improvement of 
the public roads in South Carolina being 
one of the most important questions 
which confronts us at this time. The 
law formerly in South Carolina was that 
a prisoner receiving a sentence of more 
than ten years must serve his sentence in 
the state penitentiary,—that he could not 
be held on the county chain gang, used 
for the purpose of keeping up the roads 
of the county. This law was subse- 
quently repealed, and it was made op- 
tional with the county authorities as to 
whether a long-term prisoner should 
serve in the penitentiary or be held by 
the county. However, there were many 
prisoners in the penitentiary, sentenced 
under the former law, who had terms of 
more than ten years, and when the coun- 
ties desired the return of these prisoners 
I commuted their sentences to service on 
their respective chain gangs. Each time 
it was heralded by the newspapers that 
I had pardoned somebody. That, how- 
ever, did not worry me. I wish I had 
had more deserving cases in which I 
could have exercised clemency. The leg- 
islature finally took the view that I was 
right in commuting these prisoners from 
the penitentiary to the chain gang, and 
they enacted a law allowing the super- 
visor of the county to make requisition 
upon the penitentiary for the return of 
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prisoners from that county held by the 
penitentiary. 

A few days before I retired from the 
governor’s office I stated, in a message to 
the senate: “I may have erred, but if I 
have, it has been upon the side of mercy, 
and I thank God for it.” 

Hundreds of prisoners were released 
from bondage by me. I told the people 
of South Carolina that I had no apolo- 
gies for my actions. I was doing what 
I thought was right, and I have only 
thanks to God that I had the opportunity 
and the privilege. 

The impression has been created by 
the press that I granted pardons and 
paroles promiscuously, without investi- 
gation. 

In hundreds of cases in which peti- 
tions were presented to me, I felt it my 
duty to refuse clemency, and I did re- 
fuse. Time after time when a woman 
was pleading for her husband, and I 
could not see my way clear to give him 
back to her, and at the same time be true 
to my oath of office, I have felt that the 
responsibility was too great for any man 
to bear. Human suffering and human 
misery were before my eyes every hour 
of every day, and frequently a good 
many hours of the night. I am proud 
that I have a sympathetic heart, but I 
believe that when I had to refuse the plea 
of a mother, or a wife, or a child, that 
I suffered as much, if possible, as they 
did. But the exercise of true mercy in- 
volved the doing of duty, and many cases 
had to be refused. 

The Constitution of. South Carolina 
provides for a board of pardons, to whom 
the governor may refer petitions for 
clemency. It is optional with the gov- 
ernor as to whether he shall refer any 
petition, and when a petition is referred 
to the board its recommendation is sim- 
ply a recommendation, and may or may 
not be adopted by the governor. 


I referred a great many petitions to 
the board of pardons. Some I acted 
upon without reference to the board. 
The reports of this board were carefully 
considered by me, and their recommen- 
dations were carried out in each instance 
where I felt they were right; but when 
I disagreed with them I felt that the Con- 
stitution of my state had placed the final 
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responsibility upon me, and I acted in 
accordance with the dictates of my own 
conscience. 

The press of the United States has 
called me “the pardoning governor.” I 
am proud of the distinction. I feel that 
South Carolina, under my administra- 
tion, has taken the lead in the parole 
system, which is bound to be followed by 
the other states if our civilization con- 
tinues to advance. At the Governors’ 
Conference in Richmond, in December, 
1912, I outlined this system, and gave 
instances in South Carolina in which it 
was being operated. I told that Confer- 
ence of Governors what had led me to 
inaugurate the system in South Carolina, 
and the reason why I had granted some 
paroles. I said, among other things: 
“When I went into the executive office 
I found many people in the penitentiary 
who had served a long term of years for 
common offenses. Very often a 
poor negro is sent to the penitentiary for 
a lifetime, or for, say twenty or thirty 
years. He is sent off to the penitentiary, 
and in a few years his old mother dies, 
possibly his old father dies, possibly his 
brothers and sisters may be taken away, 
and he is forgotten in the world. Not 
only is this true of the negro, but also of 
some of the whites of South Carolina. 
None to petition; none to hire a lawyer; 
none to make an appeal for mercy; none 
to go before the pardoning board and 
ask them that his case may be consid- 
ered; but he is left there forgotten, to 
die in prison. I have no criticism to 
make of the gentlemen who preceded me 
in that office, but I say somebody was 
very negligent in his manner of treat- 
ing the prisoners there. Petitions began 
to come to the office, signed by the peo- 
ple, and the best people, of the commun- 
ity where the offense was committed, or 
alleged to have been committed. I took 
the position that I was the servant of the 
people, and under my Constitution and 
the Constitution of the United States 
they had a right to petition, and they 
should not be deprived of it; and when a 
community where a crime had been com- 
mitted, with the best people, the white 
people, signing the petition, said that the 
criminal had been punished enough, I 
turned him out without regard to crit- 
icism.” 
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The views which I expressed on that 
occasion, during the course of my re- 
marks, have taken root, and a parole sys- 
tem, coupled with personal investigation 
by chief executives, and paying attention 
to the pleas of the humblest,—as much 
so as to the pleas of those who are able to 
retain the greatest lawyers,—is going to 
be the outcome. I firmly believe it to be 
one of the highest duties of a chief exec- 
utive, with the pardoning power vested in 
his hands, to make personal investigations 
of cases,—to keep in touch with the un- 
fortunates of his state, and to mete out 
justice tempered with mercy. 

Going a little further along this same 
line, it seems to me that much suffering 
could be relieved by paying to the de- 
pendent family of a prisoner a small com- 
pensation for the prisoner’s labor. In 
many instances in my state the husband 
and father is imprisoned for crime, and 
his wife and little ones are left at home 
without any means of support, suffering 
hardships and privations, thrown abso- 
lutely on the mercy of the world for the 
bread they must have. Had there been 
a system of compensation of this kind in 
this state while I was governor, it would 
have relieved me of what I felt to be the 
necessity for taking action in a number of 
cases where the husband and father was 
sent home to save his family from dire 
distress. We are told by some that a 
man should consider his wife and chil- 
dren before he commits the crime. That 
is true, but if he does not, the fact of 
suffering women and children stares us in 
the face,—innocent women and children 
suffering for food and clothing. Of 
course there are cases in which even their 
appeals must be disregarded, in order 
that society may be protected. 

Another thought that occurs to me in 
writing this rambling article is that it 
would be well to discard the system of 
numbering prisoners,—designating them 
only by number. I believe it would have 
a much better effect in reclaiming prison- 
ers if they were called by their names, 
even though they occupy a prison cell, 
keeping constantly before them the fact 
that they are human beings and that they 
have a soul. I believe also that it would 
be of great benefit if the prisoners were 
given good books to read, and good mag- 
azines, in order that their sensibilities 
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may not be deadened, and in order that 
their sympathy with the great outside 
world may be quickened. A prisoner who 
has served a term of years inside prison 
walls, and is then turned loose upon the 
world, without knowledge of the world’s 
progress during his incarceration, and 
with his sympathy with his fellow-beings 
deadened, starts life anew with a fearful 
burden, which could have been materially 
lightened under a more humane system. 
In this connection, I want to call at- 
tention to a matter that is nothing short 
of a crime greater than some of the re- 
leased prisoners have committed,—and 
that is the matter of hounding down re- 
leased convicts by always reminding any- 
one to whom they might apply for work 
that they are ex-convicts. There ought 
to be a national law passed and enforced 
to prevent this great evil. In other 
words, the poor fellow should be helped 
to rise and do better, instead of being 
held down, with so-called detectives, hire- 
lings, running around trying to get peo- 


ple to perjure themselves in order to 
work up new cases against men who have 
expiated their crimes by the time they 
have spent in prison. 

I only inject these views into this ar- 
ticle in order to give to your readers some 
insight into what influences prompted 
me in my actions of executive clemency. 

I am glad to note that the parole sys- 
tem is growing rapidly; that the barbar- 
ous ideas of punishment are being wiped 
out, and that more humane views of im- 
prisonment are rapidly taking hold 
throughout the country. 

God speed the day when every chief 
executive in our great nation shail exe- 
cute the laws faithfully, “IN MERCY.” 


Se a eee knee 
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Wisdom and Justice of the Pardoning Power 


When a crime, not condemned in ethics or humanity, and which the positive enactments of the 
law have made highly penal, yet contains within itself circumstances that appeal very strongly to 
whatever authority or magistrate has rightful control of the subject for a special exemption, and 
special remission, and special concession from the penalty of the law, where and upon what 
principle does a wise and just, a humane and benignant government, dispose of that question > 
I agree that, if crimes which the good of society requires to be subjected to harsh penalties must 
stand, always and irrevocably, upon the mere behest of judicial sentence, there would be found an 
oppression and cruelty in some respects, that a community having a conscientious adherence to 
right and humanity would scarcely tolerate. Where then does it wisely bestow all the responsi- 
bility, and give all the power that belongs to this adjustment, according to the particular circum- 
stances of the moral and personal guilt, which must be necessary and is always conceded? Why 
confessedly to the pardoning power. . . It is the very nature of a pardon that it is a recog- 
nition of the law, and of the sentence of the law, and leaves the laws undisturbed, the rules for 
the guidance of men unaffected, the power and strength of the government unweakened, the force 
of the judiciary unparalyzed, and yet disposes of each case in a way that is just, or, if not just, 
is humane and clement, where the pardon is exercised._-Hon. William M. Evarts. 





The New Penology in the Arizona 
State Prison 


BY HON. J. J. SANDERS 


HAT a hold the savage 
instinct has on the 
minds and hearts of 
a vast fot of human 
beings. The Spirit of 
Vengeance has hov- 
ered over and ruled all 
penal institutions un- 
der the old penology ; 
it has sat on the throne 

of Sabian when cruel and inhuman pun- 
ishment has been meted out to an offend- 
er against statutory law. What untold 
suffering has been endured by human be- 
ings because man has not outgrown the 
primitive instincts of his savage ancestry. 

When the Hon. G. W. P. Hunt was 


inaugurated as the first governor of the 
new state of Arizona, it was given out 
that progressive ideas in penology would 
supplant the old order in the Arizona 
state prison. Striped clothing, silent sys- 


tem, balls and chains, “snakes” and 
dungeons, bread-and-water-diet, restrict- 
ed mail privileges, and other cruel- 
ties of the old bestial and brutal system 
were at once consigned to the scrap pile. 
The Golden Rule supplanted all of the 
other cruel and archaic rules in the gov- 
ernment of the institution. No one can 
forecast at this time as to what heights 
this rule will lead in the reclamation and 
rejuvenation of men. That Arizona has 
traveled far in that direction during the 
past two years is evidenced in the faces 
filled with kindly cheer of all of the in- 
mates of the prison. Cheer is to the 
human plant what sunshine and moisture 
are to vegetation. 

Governor Hunt appointed Hon. R. B. 
Sims, a business man of Douglas, super- 
intendent of the prison. The prison was 
sorely in need of a building to house a 
library, schoolroom, reading room, chapel 
and lecture and amusement hall. The 
new management with the aid of the pris- 


oners at once set to work to erect a suit- 
able building for these purposes. The 
prison now has a splendid library, school- 
room, and reading room where many of 
the leading daily papers of the nation 
are on file, the principal magazines and 
periodicals. Plays are staged by the in- 
mates in the amusement hall while mov- 
ing pictures of the wholesome variety 
are thrown on the screen between acts. 
Lectures are delivered occasionally by 
local and national talent. Professors 
from the State University occasionally 
come over from Tucson and lecture on 
some instructive subject to the inmates. 


The health of the inmates is very care- 
fully looked after. The prison physician, 
Dr. W. G. Randell, is the one wizard in 
surgery and pathology. In olden time 
his work with the knife would be re- 
garded as miraculous. Let me here add 
that all those inmates who have been 
cured by the scientific treatment given 
them by Dr. Randell, have likewise been 
cured from all tendency to commit crime. 
The salvarsan treatment has been given 
to all syphilitic inmates, a new sanatorium 
with wide screened porches has been 
erected to give the tubercular inmates the 
benefit of all that science has learned in 
its effort to stamp out the white plague. 

Good roads are a necessity in Arizona 
as elsewhere. Convicts were sent out to 
construct roads and bridges in various 
sections of the state. At some camps the 
inmates were on honor while at other 
camps guards were used. All this was 
being done while the anvil chorus howled 
and shrieked throughout the state at the 
innovation. It could not be done and 
they knew it. But it has been done, good 
roads and good concrete bridges have 
been built at a nominal cost to the state 
with but few escapes. Governor Hunt 
asked the legislature to make provision 
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to pay the prisoners something for their 
work, this they refused to do. 

Mr. Sims, with prisoners without 
guard, had cleared of mesquite and 
grease wood about seventy acres of the 
quarter section that was not cleared on 
which the prison is located. This is now 
growing a fine crop of barley which is as 
green this seventeenth day of March as 
any spot in the Emerald Isle. The pris- 
on needs a farm of a few thousand 
acres; it is to be hoped that the next 
legislature will make the necessary ap- 
propriation. When this is done the pris- 
on can support itself from the produce 
raised on the farm. Not only this, but 
the inmates can be given all that science 
has thus far learned in instruction in 
scientific and intensive farming. This 
is one good way to turn a human liability 
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into a human asset for the state and na- 
tion. The whole world is in sore need 
to-day for more men versed in scientific 
farming, gardening, fruit-raising, stock- 
raising, etc. Would it not be the part of 
wisdom for all prisons in America to give 
scientific instruction along this line? 

During the two years just passed un- 
der the Hunt administration one hundred 
and fifty inmates have been released on 
parole. Of this number twelve have vio- 
lated their parole—8 per cent—a most 
creditable showing. Eleven have been 
returned, and only one has evaded cap- 
ture. Nearly all of these prisoners were 
liberated when they had served the mini- 
mum of their indeterminate sentence.— 
The O. E. Library Critic, published by 
the O. E. Library League. 


The O. E. Library League’s Prison Work 


The O. E. Library League is an International Association for Promoting the 
Circulation of Useful Literature by Mail, for Co-operation in Moral, Social and 
Philanthropic Movements, and for Mutual Help. 


One of the most important works of the League relates to prison reform. 
It not only treats the subject from the outside standpoint, but from that of the 
convict himself, several well-known editors of prison newspapers being members 
and contributors to the Critic (the League magazine). The League accepts 
convicts as members and lends them books and provides them with corre- 
spondents. As far as convicts are concerned, the work of the League is gratuitous 


and is defrayed by contributions to its Prison Fund. Such contributions are 
earnestly solicited. 


The League cordially invites all those interested to become members and 
join with it in its work. 

The headquarters of the League are at /207 Q Street, N. W., Wash- 
ington, D. C. 





Case and Comment 


“What Is The Law?” 


BY CHARLES COHEN 
Of the Charleston (W. Va.) Bar 


What is the law is a question on everybody’s lips, 

The judges try to answer but they make some costly slips, 

The solicitor and the barrister and the poor old lawyer, too, 

Try to solve the riddle, but now, what can they do? 

When the law is this and the law is that, changed to fit every whim, 
Until we are hung up in the air so high that we’ll never be able to swim. 


When is a declaration sufficient and when a demurrer bad? 
When a replication necessary and when must a rejoinder be had? 
These are questions in pleading and very important to know, 

But what is the law is the question no one is able to answer—just so. 


What is the law when the husband is not the head of the house, 
While a woman commanding and powerful, keeps him still as a mouse? 
What is the law when a widow refuses her dower right, 

And persists in the whole of the estate, if you please, 

With a mighty suffragette’s might? 


What is the law when a woman agrees to marry a man, 

Then suddenly throws up the contract because she feels that she can? 
Or when a woman catches her husband hugging the nurse? 

Oh tell us the law, please do, sir, be it good, bad, or worse. 


These questions no doubt are puzzling, and men of the land are at sea, 

And those at sea are landing, in the land where we’re supposed to be 
free, 

Yet the question remains to be answered, and to be answered without 
a flaw, 


Oh, what is the law is the question, what’s the law, oh what’s the law? 





Psychanalysis 


of Criminality 


BY T. D. CROTHERS, M. D., HARTFORD, CONN. 
[ Ed. Note.—This able paper was read recently before the New York Medico Legal Society and has since appeared 


in the Journal of that Society. ] 


SYCHANALYSIS 
is a study of the early 
causes, conditions, and 
circumstances which 
have impressed the 
mind and body so pro- 
foundly as to influ- 
ence and change all 
subsequent life. Re- 
cent psychological re- 

searches show that the activities of the 
brain and organism are controlled by 
distinct laws, following a line of origin, 
growth, and culmination; also crime, 
pauperism, and other abnormalities can 
be clearly traced to influences and causes 
which began long ago, and have been 
fostered and grown up to the present. 
My purpose is to indicate from the 


histories of a few persons some of these 
controlling forces, and show how mental 
and physical impressions, suggestions, 
and abnormal thoughts and training, in- 
fluence and fashion the future of the in- 
dividual. 

A professional burglar who killed a 


watchman in a bank is an example. His 
father was a Methodist clergyman, liv- 
ing on the ragged edge of poverty all his 
life. His mother was a neurotic, erratic 
woman, who dreamed of wealth and the 
power which it brought, and talked con- 
tinuously of the dishonesty of rich men, 
and the ideality of human life from the 
possession of money. She probably read 
and commented on everything in the 
papers, concerning the rapid accumula- 
tion of wealth, and the dominant thought 
in her mind was to secure riches and 
power. Probably the methods and means 
of securing this were not considered. 

In this atmosphere, her son grew up, 
and, like his mother, he early showed an 
unusual interest in these topics, and 
gloated over the schemes to acquire 
wealth, and reveled in the power that it 
would bring them. He worked his way 
through college, was a diligent student, 


but was intensely selfish and grasping, 
and seemed to possess very low notions 
of the rights of others when his own in- 
terests were in question. 

He studied mechanics, and showed 
great interest in explosives and lock mak- 
ing, and was a teacher of science, but 
was irregular and changeable. Every 
now and then he would disappear for a 
time, and return with evidence of having 
acquired considerable wealth. 

He moved from place to place, and 
claimed to be a mining engineer. Final- 
ly he was arrested for the homicide of a 
bank watchman, and it was found that 
he had been an expert burglar for a 
number of years. He was convicted and 
executed. 

There can be no question but his crim- 
inal conduct grew out of the incessant 
suggestions of his erratic mother, and 
her continued longing for wealth and its 
power. The dominant thought of his 
mind was to acquire money at any cost, 
and burglary seemed to be the most natu- 
ral method of securing it. 

A man now serving the second term 
in prison, for forgery and counterfeiting, 
had this history. His father was a tricky, 
boastful man, whose highest pleasure 
seemed to be in talking over the petty 
advantages he had secured in his busi- 
ness, and the profit that he had acquired 
from the credulity of his customers. His 
mother, a nervous weak-minded woman, 
enjoyed these triumphs, and they were 
constant topics of conversation. 

The two boys, and only children of 
this family, became swindlers and forg- 
ers, raisers of bank notes, and promoters 
of almost every scheme of dishonesty 
that came to them. One died in prison, 
and the other is still serving a long term 
of sentence. The father’s dishonesty, 
cunning, and boastfulness were literally 
schools of training and culture for crim- 
inal life. 

Another example which attracted a 


813 





814 


great deal of attention at the time was 
that of a pyromaniac, who was a promi- 
nent politician and banker, as well as a 
reputable strong man. He used spirits 
moderately at times. For a long time it 
was noticed that wherever he went, and 
remained for two or three days, a fire 
occurred, principally in old houses and 
barns in the neighborhood. He was al- 
ways among the first and most active in 
his efforts to put it out. This occurred 
so often that it finally resulted in his 
detection and arrest. 

He was placed in an insane asylum. 
The family history showed that his 
father, who was a moderate drinking 
farmer, had all his lifetime, a strange 
fascination for burning unsightly objects 
not only on his own farm, but he would 
assist his neighbors and friends to burn 
rubbish and other useless things. He 


spent a large part of his time every year 
in gathering brush, old fences, and 
worthless things, and making bonfires of 
them. 

In all probability these things were 
commented on in the family, and de- 
fended as the proper thing to do. 


His 
son, after middle life, developed the same 
instinct, particularly to destroy by fire ob- 
jects that seemed unattractive and use- 
less. 

This was done in the most secretive 
way, with the least possible danger to 
human life. 

Another prominent example was that 
of an American physician in London, 
who was convicted of murder for giving 
aconite to his nephew. The motive was 
to secure property. There was much 
confusion as to the exact causes of death, 
as morphine had been given, and this af- 
forded a defense. 

The case became notorious, because the 
President of the United States appealed 
to the home government of England to 
delay the sentence until the facts could 
be made clear. He was finally executed. 

Inquiry into his family history re- 
vealed the fact that as a boy he was en- 
couraged by his father, a quack doctor, 
to experiment on animals with different 
drugs, and determine what would cause 
death most rapidly. This had gone on 
for several years. He became fascinated 
with the destructive power of drugs and 
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extracts, and talked about them very 
freely to his associates. 

This was undoubtedly a training and 
an actual culture of the use of drugs, 
which had grown and terminated into 
the killing of his nephew. His early ex- 
periments were without purpose or ob- 
ject, and entirely unrestrained. 

A murderer recently executed, whose 
crime was particularly brutal, is another 
— of psychical influences in early 
life. 

The mental atmosphere of his home 
was noted for violent words and threats. 
As a boy he was very passionate and 
somewhat wilful, and his parents sought 
to overcome this by rousing the wildest 
kind of fears. For acts of disobedience, 
they would threaten to cut off his ears, 
take out his eyes, cut off his tongue, and 
kill him. This language suggested wild 
atrocities, and while they were found to 
be meaningless, they left a permanent 
impression on his mind of the value of 
force and threats to accomplish certain 
purposes. When he went out into the 
world, he used the same violent language, 
and finally this materialized in the most 
brutal murder. 

All this grew out of the wild threaten- 
ing words and stormy impressions of his 
home life. 

A similar example, of a murderer, was 
traceable to the impressions received 
from the frequent quarrels and assaults 
of his parents seen in early life. This 
literally trained him to a similar course 
of violent conduct, to overcome and cor- 
rect difficulties which occurred in later 
life. 

Similar illustrations will occur to ev- 
eryone, of petty criminals, swindlers, de- 
faulters, and persons whose lives are a 
continuous round of cunning, intrigue, 
and dishonesty. A study of their early 
life and home training will indicate clear- 
ly the origin of such conduct, which in 
many instances may be traced -to parent- 
al influences, books, newspapers, bad 
training, and want of training, all of 
which have fashioned and shaped the 
future. 

In my experience confined to the study 
of alcoholic neurotics, I have found a 
great many persons who literally repro- 
duce in their own lives the abnormal and 
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criminal conduct of their parents. Cer- 
tain early mental impressions may have 
produced a revulsion. Others have been 
profoundly fascinated and impressed 
with lines of conduct and conceptions of 
life which they followed with absolute 
certainty, through all their future. 

Criminals who are born and raised in 
the slum districts and exposed to every- 
thing that is abnormal are expected to 
reflect their bad surroundings and train- 
ing, but those who are born and raised 
in exemplary conditions, with good in- 
fluences and culture, are a continual sur- 
prise to us all. It is only by a careful 
psychanalysis of the influences of early 
life, that any real explanation of their 
conduct will appear. 

The text-books that describe criminals 
of passion, criminals of surroundings 
and circumstances, and criminals grow- 
ing out of morbid impulses, do not ex- 
plain or throw any light on the psychical 
causes which are prominent and move 
with the same certainty as_ physical 
causes. 

Until a very recent period, station 


houses, jails, and prisons where prison- 
ers mingled freely with each other, were 
found to be the most positive schools 
for the culture and training of criminals. 


Weak-minded, ignorant, thoughtless 
young men and women, confined for 
petty offenses, were brought in contact 
with hardened criminals, and learned the 
arts and methods of criminals and the 
fascination of crime, and actually be- 
came students and followers of this life. 

Nothing could be more positive and 
absolute than the personal culture and 
training of this kind. 

Fortunately this is being remedied in 
some measure, and yet it exists to-day 
in many places. 

Outside of all hereditary influences, 
we must recognize the beginnings of all 
grades of abnormality and criminality, 
founded on low conceptions of duty and 
obligation, false beliefs and impressions. 
Anarchistic sentiments and reasonings, 
class hatreds, misconceptions of life, and 
delusional theories of progress and 
growth, are forces at work in every sec- 
tion of the country; also circumstances 
and conditions based on false reasonings 
may be concealed for a long time, and 
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then, under strain of temptation, devel- 
op into the most startling crimes. 
Over-trained men and women in cer- 
tain directions, and profoundly ignorant 
in others, furnish a class of criminals 
that are more or less prominent. Evi- 
dently this irregular culture and training 
diminishes the power of adapting them- 
selves to the surroundings, and living 
sane, normal lives. Not unfrequently we 
are astonished at the criminal conduct 
and acts of persons previously reputable 
and supposed to be sane in every way. 
Such persons all at once display a start- 
ling moral palsy and absolute disregard 
of the rights of others and their duties 
and obligations. Such persons are often 
prominent in so-called corners, in which 
an effort is made to control a certain 
product and increase the price regard- 
less of suffering and loss to others. This 
is literally criminality, differing only in 
degree from the thief and the burglar. 
When such men come into notice, and 
their former life is examined and 
studied, distinct causes will appear. In- 
tense selfishness, money worship, grasp- 
ing and palsy of every sense of duty and 
obligation to others, are the cultures and 
trainings that began in early life. 
Through circumstances this was con- 
cealed and suppressed, and through oth- 
er circumstances it came to the surface. 
Out of this there will be new questions 
of accountability and responsibility. 
One conclusion that should be made 
prominent is that all studies of crime 
and criminals are incomplete, except 
from a psychanalysis of early life, train- 
ing, nutrition, and surroundings. At 
present, great emphasis is put on the 
character of the crime, its history and 
possible motives, and very little atten- 
tion is given to the mental and physical 
organism, its growth and development. 
If the criminal has obvious mental de- 
fects, such studies are suggested, but 
without these he is regarded as sane and 
competent to understand and control 
himself. In reality, the real germ causes 
of crime are unknown unless from an 
exhaustive study and analysis of early 
life. 
A second conclusion is that the pres- 
ent legal treatment of criminals by pun- 
ishment, suffering, and death is anti- 
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quated and barbaric. Every new ad- 
vance of science reveals the absurdity 
of the present methods, and every new 
study of the brain and the laws which 
control it show the folly of our present 
methods, and the certainty of producing 
and continuing the present conditions, 
which punishment aims to correct. 

There is one conclusion that is forcing 
itself in all scientific circles and upon 
all students of exact science, namely, 
that criminality of all kinds is the pro- 
jection of barbarism into our civilization, 
that should be suppressed; also that 
criminality, like typhoid fever, can be 
mapped out, studied, and checked by de- 
stroying the breeding places,—breaking 
up the soils and conditions in which it 
is developed. 

It is by no means a utopian idea, that 
the time is coming when crime shall be 
driven out the same as yellow fever, ma- 
laria, and other diseases. A fact of great 
practical value has not been adopted only 
in outline, viz., that criminals should be 
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deprived of their liberty, and not exe- 
cuted ; that they should be restrained and 
made self-supporting and placed in a 
military serfdom. In this way, their ab- 
normal conduct can be turned into ra- 
tional lines, and in some way made to 
repair the injury inflicted upon society. 

Questions of responsibility and ac- 
countability must be judged from a high- 
er point of view, and the future of ab- 
normal men and women must be regu- 
lated, controlled, and directed, along ex- 
act lines. This can only be accomplished 
by a psychanalytic study of the causes 
and influences which impressed the early 
life, in homes, schools, and in the busi- 
ness world. 

It is from these facts, that the nature 
and character of the disputed case can 
be determined. 


TE. Cirethorn. 


Punishment of Crime 


The great, the main duty, the great, the main right of civil society, in the exercise of 


its dominion over the liberties, lives, and property of its subjects, is the good of the public, 


in the prevention, the check, the discouragement, the suppression of crime. 


And | am 


sure there is scarcely one of us who, if guilt, if fault, if vice could be left to the punish- 


ment of conscience and the responsibility of the last and great assize, without prejudice to 
society, without injury to the good of others, without, indeed, being a danger and a de- 


struction to all the peace, the happiness, and the safety of communities, would not readily 


lay aside all his share in the vindictive punishments of guilty men. But society, framed in 


the form and for the purposes of government, finds, alas! that this tribunal of conscience, 


and this last and future accountability of another world, is inadequate to its protection 


against wickedness and crime in this——Hon. William M. Evarts. 





The Writ of Right 


BY HENRY H. DINNEEN 
Of the Baltimore Bar 


ITH fingers locked fast 
about the arms of his 
swivel chair, his feet 
braced against the 
steam radiator be- 
neath the window, 
Maximilian Foster sat 
staring with hard, cold 
eyes at the blank wall 
of the adjoining build- 

ing. A cigar, gnarled, twisted, and brok- 
en, protruded, unlighted, from one cor- 
ner of his mouth; occasionally he chewed 
vigorously on it, and then spat with em- 
phasis over the window sill. 

Beneath the bevel glass which topped 
the desk at his elbow were numerous 
business cards, press clippings, and tele- 
phone memoranda. In the center was a 


photograph—the picture of a _ sweet- 


faced, kindly woman, with a small child 
upon her knee. Beneath, on the margin 
of the print, was written in ink: “Grace 
and Little Max—June, 1907.” As Fos- 
ter turned to lift the telephone from the 
desk, his eye rested on the picture. In- 
voluntarily, his hand closed, the fingers 
working convulsively. He closed his 
eyes with a seeming effort, and, swing- 
ing his feet to the floor, buried his head 
on his arms outstretched upon the desk 
in front of him. 

Back in a flash came the day, ten years 
ago, when he was married in the Little 
Church Around the Corner; of the seven 
years which he and his wife had spent 
in comparative poverty and obscurity 
while he was engaged in the heart-break- 
ing task of attempting to build up a prac- 
tice as a lawyer; how success, gradually 
achieved, step by step, had been crowned 
by a sudden turn of fortune upon the 
political wheel, which had opened to him 
an opportunity of much promise in Phila- 
delphia. In Philadelphia he was that 
day, but material progress in his profes- 
sion had cost him his wife and his home. 

Close and assiduous attention to the 
exacting cares of business had left him 


with but little time in which to join in 
the pleasures and amusements of his 
wife. As a result, they had gradually, 
though unconsciously, drifted apart un- 
til the inevitable occurred. Foster, a de- 
votee to his profession and a slave to its 
demands, returned home one night to 
find his wife and child gone, the home 
vacant and yawning. A brief note, evi- 
dently written hastily and under the 
stress of great emotion, spelled out the 
disaster. Foster's wife had gone with 
another man; the humdrum existence of 
a lawyer’s life, with no music, no 
laughter, no theater, and but little real 
sympathy, had driven her to desperation. 
Haunted by grim and dusty legal tomes, 
formidable and forbidding in themselves, 
the symbol of her husband’s thralldom 
and her own exile from his heart, Grace 
had sought to make life easier, more 
bearable, for herself, and, in so doing, 
had paved the way for the complete 
severance of their lives. 

The man with whom she had gone 
was not a stranger to Foster, and the 
first shock of rage and surprise left him 
weak, shaken, and chagrined that his 
woman—his mate—had chosen a sculp- 
tor, a light-headed fool, for a companion, 
in preference to a man of recognized 
ability and attainments. 

The first few weeks were days of 
heartache and of injured vanity ; the suc- 
ceeding months had brought grief home 
to the man with a piercing certainty that 
recognized no antidote. The loss of 
wife, consort, son and heir converted 
the theretofore silent but cheerful in- 
dividual into a morose and broken 
man; the departure of his wife had 
snapped one of the vital wires of his 
being, and he discharged his duties me- 
chanically, without interest, without hope, 
without ambition. 

The years had rolled by, and Foster 
had heard nothing of his wife, nothing 
of his child. A firm believer in predesti- 
nation,—that which was to be, would be, 
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—he had long been convinced that time 
would in the end solve all things. Man- 
like, he refused to concede, even to him- 
self, that his manner of living, his utter 
concentration upon his work, his devo- 
tion to his profession, and his neglect of 
the smaller amenities of civilization, 
were in any way responsible for his 
wife’s action; her he fully and with the 
utmost confidence absolved from all re- 
sponsibility for her act; at the door of 
Roland Tremain he laid the blame for 
everything, and with Tremain—sooner 
or later, in one year or in twenty—Fos- 
ter had planned a final reckoning. 

To-day, amid the many brevities with 
which his morning paper teemed, Foster 
had found a brief item of fifteen or twen- 
ty lines,—a telegraphic item from Bristol, 
Virginia—Tennessee, reporting the death 
there of his wife. The item stated that 
poverty, supplemented by tuberculosis, 
had been the end of Grace Tremain. The 
telegraphic despatch was supplemented 
by a poignant paragraph reciting that the 
dead woman in Virginia and the long- 
missing wife of Max Foster, the Phila- 
delphia lawyer, were the same. She 
would be buried on Wednesday, the de- 
spatch had concluded. 

Foster raised his head from his desk, 
and unrolled the moistened ball of news- 
paper clutched in his left hand. “Death 
Ends Romance,” stared at him in harsh, 
biting, personal sarcasm. He chewed 
viciously on his cigar, brushed the back 
of his hand across his eyes, and, jamming 
the clipping into his vest pocket, arose 
from his chair with a seeming effort. 

With his back to the window, his head 
cocked on one side, and his body sup- 
ported by an elbow braced on one of the 
shelves of his bookcase, the lawyer ran 
his eye meditatively over the wall-high 
rows of leather-bound volumes. 

“Bristol, Virginia—Tennessee?” he 
murmured ; “does that mean anything to 
me? Is it the open door to my hopes, 
or end of all in the abyss of despair—I 
wonder!” and the long arm with the 
lean, brown hand reached up and jerked 
a book from its close-fitting berth. Turn- 
ing slowly and facing the light, Foster 
stared with half-closed eyes at the gold- 
lettered title, and then blew the dust re- 
flectively from the top paging. 
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The bell in the outer office tinkled, and 
when the boy opened the door into Fos- 
ter’s room the lawyer was again seated 
at his desk, his feet propped against the 
radiator, a law book before him kept 
open by an outstretched hand. 

“Timothy,” began Foster, shortly, in 
a low tone, “tell Mr. Stewart, when he 
comes back in the morning, that I am 
going out of town for a couple of days. 
I'll write him this afternoon or to-mor- 
row.” 

“Yes, sir,” and the boy turned to go. 

“And, Timothy,” Foster added, quick- 
ly, “get me a Southern, a Norfolk & 
Western, and a C. & O. time-table, and 
be quick about it,” and the door swung 
to behind the boy. 


The cemetery of Virginius the Martyr 
lies at the crest of a slight elevation on 
the eastern outskirts of the city of Bris- 
tol. Fifteen yards to the north of the 
northern boundary of God’s five acres 
lies the Virginia line, across which 
White Run runs like a ribbon to the 
main artery of the little town, some half 
mile to the west. 

The whistle of the birds in the hedge, 
the sough of the wind in the trees, the 
hum of industry in the field,—these 
paused not nor took heed of the little 
procession which wound its way along 
the dusty lane in the direction of the 
burial ground; a dilapidated hearse 
drawn by two infirm and decrepit mules 
gave way to an aged and rattling dayton 
wagon driven by an ancient darky in a 
shiny, greasy-black coat and a battered 
high hat. In the rear seat sat a boy 
some eight years of age, white of face, 
sharp of feature, emaciated, who stared 
with hot, dry eyes at the vehicle ahead. 
At his side, crouched in an attitude of 
misery and of dispair, the bowed figure 
of a man was weeping audibly. Grace 
Foster-Tremain had started on her last 
journey. 

There was no minister of God at the 
grave: no one but the undertaker and 
his two negro assistants, who, hardened 
by years of experience, lowered the cas- 
ket into the ground, and showered down 
the rocks and dirt quickly and with ex- 
peditious ease, ignoring the lamentations, 
the mixed curses and prayers of the 
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white man, the dry-eyed agony of the 
boy. As the earth was rounded into a 
mound over the closed grave, the boy 
and man started slowly, side by side, 
northward towards the Virginia line. 
They were still a few yards south of 
the imaginary mark of division when a 
horseman, riding slowly down the road 
in the direction of the cemetery, drew 
rein within a few yards of the white 
stone marking the state line, at the same 
time raising his hand in a gesture of 
admonition. The boy and man stopped 
and regarded the horseman with idle, 
impersonal eyes, which widened in sur- 
prise and terror when the latter, slipping 
from his saddle, carelessly produced a 
long, blue-barreled target pistol. 

“Just a moment, Tremain.” The voice 
was low, but clear and _ well-pitched. 
“Just a moment—for years I have waited 
for this moment—have cursed it, 
dreamed of it, reveled in it—and now, 
—” and the voice was harsh and scream- 
ing, while the speaker raised the weapon 
with a significant gesture,—“before the 
black men get here, Tremain, those men 
behind you in the cemetery, I am going 
to kill you. You may have forgotten 
me, but that boy at your side is my son, 
that woman you just buried was my wife. 
You are going to join your kind, and may 
God have mercy on your soul,”’—and 
flame spurted from the long-barreled gun 
across the state line. 


There was excitement, confusion, and 
bustle in the office of the commonwealth’s 
attorney in Bristol, Virginia, when the 
undertaker and his assistants crowded in 
with the information that there was a 
dead man in St. Virginius cemetery with 
a bullet hole in his temple. To this was 
added amazement and _ consternation 
when, within a few minutes, a red-head- 
ed messenger pushed his way into the 
room, and laid a yellow envelope on the 
table which flanked the prosecutor’s desk. 

“Message, Mr. Nelson,” he barked; 
“sign here,” and a dirty forefinger indi- 
cated a line on the crumpled sheet. 

The commonwealth’s attorney tore the 
envelope open with a suppressed maledic- 
tion upon the head of the boy; then 
whistled as he read the message,— 

“To the Commonwealth’s Attorney: 

“For personal reasons I shot and 


819 


killed R. Tremain; if wanted, you will 

find me at 354 Chestnut Street, Phila- 

delphia. Am leaving here on No. 63. 
“Mxl. Foster.” 

“Well, I will be damned!” grunted 
Nelson, dropping into his chair; “he ts 
a cool one. Comes down here, kills a 
man, telegraphs us about it, and then 
goes home. Well, Mose,” and he turned 
to the grave-digger, “where did all this 
happen ?” 

“Well, suh,” and the negro scratched 
his head reflectively, “de daid man, he 
war in de cemetery; de man wid de gun, 
he war up by de Copper Run. He shoot 
and de daid man fall. Den he get on he 
horse and gallop in dis direction. We 
done pick de man up, but he don’t say 
nothin’. De boy say: ‘Foster done it,’ 
and den de man die.” 

Nelson drew a long breath. “Then 
it happened over the line, in Tennessee, 
did it, Mose? Where was the man with 
the gun standin’ ?” 

“He war right near de Copper Run, 
a little norff of it, suh; in Virginny, suh.” 

“Then I’ve got nothing to do with it; 
well let Thompson worry; you boys 
come on over with me to the other side 
of the line,—this ain’t a Virginia, it’s a 
Tennessee case,” and the motley assem- 
bly trooped out behind the representa- 
tive of the Old Dominion. 


“As I understand this case,’ and 
Judge Warner of the United States dis- 
trict court for the eastern district of 
Pennsylvania removed his glasses, and 
looked down with sober eyes at the 
group af lawyers about the trial table, 
“the relator claims that the governor of 
Pennsylvania cannot legally honor the 
extradition requested by the executive of 
Tennessee, and that consequently his de- 
tention is unlawful. Am I correctly in- 
formed ?” 

John Stewart, gray, gaunt, and of com- 
manding physique, arose to his feet. 

“The court has stated the issue,” he 
began slowly, “and I am going to ask 
my brother Duvall to state the facts up- 
on which the state of Tennessee relies 
in support of its position—I believe they 
style it a ‘claim of right;’” and a smile 
played over the speaker’s thin lips. 

A short, stout man with a shining bald 
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head stood up. “The state of Tennes- 
see,” he said, in a swift, rolling tone, “is 
always glad to oblige its friends if, in 
so doing, it can confound its enemies. 
Your Honor, the fact is—and my 
brother Stewart can correct me if I am 
in error—that Mr. Foster, the relator in 
this case, shot and killed a man about 
two weeks ago. That man was known 
as Roland Tremain. He is so called in 
this indictment,” and the speaker tapped 
a parchment roll on the table. “Tre- 
main, when shot, was in a cemetery some 
ten yards or more south of the Virginia 
border, in Tennessee. He died in ten 
minutes. Mr. Foster, who used a re- 
volver, was standing near a little stream, 
some ten or twelve feet within the Vir- 
ginia line—they call that creek the Cop- 
per Run. For that crime—which oc- 
curred where the wound was inflicted, 
in Tennessee—that state asks the return 
of the relator in this case. We ask that 
he be remanded to the custody of the 
sheriff so that he may be taken south to 
stand trial.” 

“We are willing to concede the mat- 
ters as my friend Duvall has stated them,” 
responded Stewart, dryly, “but 

“Then what basis have you for asking 
me to entertain a writ of habeas corpus ?” 
interrupted the court, sternly. 

John Stewart smiled. “The court will 
surely indulge me while I ask my brother 
a question,” he replied, quickly. “Mr. 
Duvall, can you prove that the relator 
in this case was ever in the state of 
Tennessee ?” 

The stout lawyer shook his head slow- 
ly but emphatically. “He was never 
there, so far as any of us know; but 
what’s that got to do with the matter 
here ?” 

“Then you are willing to concede that 
the relator in this case was never in 
the state of Tennessee?” Stewart spoke 
evenly, quietly. 

“Certainly,” responded Duvall, prompt- 
ly, “if it will tend to hasten the disposi- 
tion of the writ in this case.” 

“The stenographer will note the ad- 
mission of counsel,” observed Stewart. 
“That is the relator’s case, your Honor,” 
and Foster’s partner took his seat at the 
table. 

“Well,” 


said the court, petulantly; 
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“well, we’re wasting time. Mr. Stewart, 
why do you think the writ lies in a case 
like this. You apparently concede that 
the relator has been guilty of homicide?” 

“The Federal Constitution, your Hon- 
or, stands in the way of Mr. Foster’s 
forcible and involuntary return—I should 
say transportation—to Tennessee. Arti- 
cle 4, § 2, provides that a person ‘charged 
in one state with a crime, who shall flee 
from justice,’ and be found in another 
state, shall be delivered up, etc. This 
section means that only an individual 
who has fled from a state wherein he 
could be punished for the crime for which 
his extradition is asked can be lawfully 
extradited. Here the relator never was 
in the state which accuses him of crime; 
he was never within the jurisdiction of 
a court which would mete out justice, 
and therefore he has never fled there- 
from. Consequently, his present deten- 
tion is unlawful, and he is entitled to 
the writ under the Supreme Court de- 
cision of Hyatt v. New York.” ? 

“T think that very neatly put; very 
neatly, indeed,” interjected Duvall, dryly. 
“But down our way we depend more on 
the comity of states than the strict letter 
of the law, and if a man is even a quasi- 
fugitive, then our governor turns him 
over to the demanding state. I refer 
your Honor to the North Carolina case 
of State v. Hall.” * 

“Pass up the books,” said the court, 
tersely, and for the ensuing fifteen 
minutes the room was silent save for 
the rustling of the pages of the law re- 
ports as Judge Warner skimmed rapidly 
over the opinions. 

Finally, closing all of the volumes but 
one, and drawing the back of his hand 
wearily across his eyes, the court said in 
a low, distinct tone: “I have listened 
with interest to the able and learned 
counsel from the south, and regret that 
he saw fit to confine himself to a few 
words. I am, however, constrained to 
follow the ruling of the Supreme Court 
in a somewhat similar case, which there 
had this to say: 


1188 U. S. 691, 47 L. ed. 657, 23 Sup. Ct. 
Rep. 456, 12 Am. Crim. Rep. 311. 

2115 N. C. 811, 44 Am. St Rep. 501, 20 S. 
E. 729, 10 Am. Crim. Rep. 297, 28 L.R.A. 289. 
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““*We have found no case decided by 
this court wherein it has been held that 
the [extradition] statute covered a case 
where the party was not in the state at 
the time when the act is alleged to have 
been committed. We think the plain 
meaning of the act requires such pres- 
ence, and that it was not intended to in- 
clude, as the fugitive from the justice 
of a state, one who had not been in the 
state at the time when, if ever, the of- 
fense was committed, and who had not, 
therefore, in fact, fled therefrom.’ 

“We cannot compel Mr. Foster invol- 
untarily to return to Tennessee; if he 
does return, however, there is nothing to 
prevent you from arresting him there 
and trying him under this indictment: 
but under the circumstances as disclosed 
here this morning, I have no alternative 
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but to sustain the writ, and discharge the 
relator® upon the filing of a nominal 
bond pending an application for a review 
of my ruling by the Supreme Court. 
Bailiff, adjourn the court.” 


/ 


SIP Pp ceewtorK 


Mr. 


3 See also Com! v. Trach, 3 Pa. Co. Ct. 65; 
Roberts v. Reilly, 116 U. S. 80, 29 L. ed. 544, 
6 Sup. Ct. Rep. 291; Re Jackson, 2 Flipp. 183, 
Fed. Cas. No. 7,125; Ex parte Regeel, 114 " 
S. 642, 29 L. ed. 250, 5 Sup. Ct. Rep. 1148, 
Am. Crim. Rep. 218; Katyuga v. Cosgrove, a 
N. J. L. 213, 50 Atl. 679. 


Christmas Day at Sing Sing 


The big event in the Christmas program at Sing Sing was the premiére of a theatrical 
production by William A. Brady. 

The performances,—there were two of them,—ran without a hitch, and the applause was 
more hearty than the players who had parts had ever before enjoyed. At least, that is 
what they said. 

The play, which was produced as a compliment to the Golden Rule Brotherhood of 
Sing Sing Prison, was Owen Davis's “Sinners,” a drama in four acts. The cast was the 
same as later appeared in New York, as was also the scenery, which was brought to Sing 
Sing im a special car. 

As the title indicates, the play deals with the evil things of life. There is a little coun- 
try girl who goes to the big city to earn an honest living. She fails to find employment, 
and then she meets the bad man. He has a lot of almost equally bad associates, some of 
them men and others women. The man persuades the girl to drink a cocktail, and she 
agrees to accompany him and his friends on an automobile tour. While the man is chuck- 
ling over his capture a young man, a boyhood friend of the girl, rushes into the room and 
tells her her mother is dying in the little village miles away. 

The girl gets away, but the evil man and his associates follow her to the country vil- 
lage. However, that’s where he made an awful mistake. The upshot of it all is that the 
girl marries the man she loves, another girl who had been on the brink is likewise saved, 
while the villain, defeated and crestfallen, goes his way a much wiser villain. 

The performance was under the personal direction of Mr. Brady, and at the end of each 
act he, as well as all the actors and actresses, had to appear before the curtain a number 
of times in response to the applause-—A photograph of this unique event forms the frontis- 
piece of this number of Cas—E AND CoMMENT. 





USED to be said 
that nothing is certain 
but death and the tax 
collector. To this may 
be added finger-print 
identification. Of all 
the physical character- 
istics by which we are 
guided in distinguish- 
ing between human in- 

dividuals, there are none more certain or 
invariable than the tiny ridges and fur- 
rows which cover the skin of the hands, 
and which are most conspicuous on the 
tips of the fingers and thumbs. The 
structure of the papillary lines of the 
finger tips is permanent, lasting from the 
seventh month of womb life till the de- 
composition of the texture after death, 
and is absolutely distinct in every indi- 
vidual. 

Sir Francis Galton, in calculating the 
chances that the print of a single finger 
should agree in all particulars with the 
print of another finger, concluded that 
it is aS one is to about 64 millions, and 
that if the comparison is extended to two 
figures the improbability would be 
squared, reaching a figure altogether be- 
yond the range of imagination. 

The finger tips of a mummy in the 
natural museum of Vienna show after 
thousands of years clear papillary lines, 
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Photo by Brown Bros. N.Y. 
Photograph of Soup Ladle, Upon Which Finger Impression Was Found 


Finger Print Identification 


BY JOSEPH H. BUSH 
of the Rochester, (N. Y.) Bar 


and these lines can be seen in corpses 
which have lain in water for some time, 
the lines only disappearing with mortifi- 
cation. 

Although it is but in recent years that 
the value of this system as a means of 
detection or identification has been gen- 
erally recognized, it is by no means new. 
Centuries ago it was used in China and 
Egypt, and the British Museum contains 
an Assyrian brick upon which the seller 
of a field imprinted one of his fingers as 
a witness to his signature. 

Once the value of this system became 
recognized the extension of its use was 
rapid, and nowhere so much so as in 
India. 

In that country all military and all civil 
pensioners are now required to give their 
finger impressions as a precaution against 
fraud. 

In the registration offices of all the 
provinces of India, parties presenting 
dotuments for registration are required 
to authenticate their signature by affixing 
the impression of their left thumb on the 
document and in a register kept for that 
purpose. Employers of labor protect 
themselves against fraud and against 
troublesome laborers by taking finger 
prints on receipts and contracts; and the 
system has been adopted by the postoffice 
and government medical departments, 











and is required of all who take the gov- 
ernment civil service examinations. 

The system has been extensively adopt- 
ed throughout Australasia, in Ceylon, 
South Africa,—and it is used by many 
of-the police departments in the United 
States, among which are Rochester, Chi- 
cago, Cleveland, St. Louis, Baltimore, 
San Francisco, Indianapolis, Louisville, 
Kansas City, and it has been adopted in 
this country in the navy, army, and ma- 
rine corps. 

The value of this system is fast being 
recognized by banks as a means of identi- 
fying depositors, especially since the 
great influx of foreigners, and undoubt- 
edly will in time come to be recognized 
by insurance companies as of incalculable 
value in identifying as an assured, a dead 
body, where all other means of identi- 
fication have been obliterated. And as 
a means of preventing forgery it has been 
suggested that one making a will will be 
required to authenticate it by his finger 
print, a print also to be registered in the 
surrogate’s office. As a means of pre- 
venting fraud, the system, it can be seen, 
recommends itself. 

As a means of identifying or detecting 
criminals it is far ahead of the Bertillion 
system; for excellent as that system is, 
it yields in certainty and simplicity to the 
finger-print system. A man may change 
in height and breadth, in complexion and 
the color of his hair. He may be an 
adept in facial disguise. He may even 
succeed in modifying or obliterating his 
skin marks, but he can never alter the 
telltale writing of his finger tips, which 
appears again practically unchanged even 
after the skin has been destroyed by fire 
or acids. The great advantage of the 
finger-print system over the Bertillion is 
that a finger print is an actual human 
document, the exact negative of an origi- 
nal, incapable of error so far as the rec- 
ord is concerned. Though a mistake be 
made in counting the number of ridges, 
such mistake can be corrected even after 
the owner of the finger is gone, by re- 
counting. But under the Bertillion sys- 
tem oncé a mistake is made it cannot 
afterwards be discovered or remedied 
without remeasurement of the individual 
who has vanished. Then the finger-print 
system is simpler. The only instruments 
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needed being some ink, a piece of tin, 
and a roller, and anyone can take prints, 
whereas anthropometry requires training 
and a knowledge of the decimal scale. 

All the impressions obtained from the 
fingers and thumbs are divisible into four 
types. These four types are: Arches, 
loops, whorls, and composites. 

In arches the ridges run from one side 
to the other of the pattern, making no 
backward turn. 

In loops some of the ridges make a 
backward turn, but without twist; there 
is one delta. 

A loop is ulnar when the downward 
slope of the ridges about the core is from 
the direction of the thumb towards that 
of the little finger. A loop is radial when 
the downward slope is from the direc- 
tion of the little finger towards the thumb. 

The ulnar loop derives its name from 
the large bone of the forearm. The 
radial loop derives its name from the 
small bone of the forearm. 

A “whorl” is a pattern in which some 
of the ridges make a turn through at 
least one complete circuit; there are two 
deltas. In classification the ridges are 
traced from the left to the right delta to 
ascertain whether the whorl is inner 
meeting or outer. 

“Composites” are patterns in which 
combinations of the arch, loop, and whorl 
are found in the same print, also impres- 
sions, which might be deemed to present 
features requiring their definition as be- 
ing loops in respect of the majority of 
their ridges and whorls in respect of a 
few ridges at the center or side. Com- 
posites are traced and classified the same 
as if they were whorls. 

The value of finger prints as a means 
of identification or detection is evidenced 
by the following instances : 

One of a notorious gang of thieves had 
escaped from the Paris police when three 
of his companions had been captured; 
all attempts to discover the missing man 
proved fruitless until later a man was 
arrested for theft, at another place. He 
gave another name, but the police, sus- 
pecting that the description he gave of 
himself was false, took the impression of 
his finger prints, and forwarded these 
together with the man’s description and 
photograph to the Anthropometrical De- 
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Photo by Brqwn Bros. N. Y. 


Three Different Men—Note Resemblance of Faces and Difference of Thumb Prints. 


partment of the Prefecture of Police at 
Paris. The finger prints were immedi- 
ately recognized, and he was identified as 
the man who had been wanted. 

In the assize court of Christiana, Nor- 
way, one was convicted of larceny on the 
sole evidence of the comparison of finger 
prints of accused with finger prints found 
at the scene of the crime on a pane of 
giass and a bottle. 

In Lyons, France, conviction of two 
persons of robbery was had solely on evi- 
dence of identification of finger prints of 
accused with prints found on a pole used 
in effecting entrance to a house, on a 
flower vase, and on two bottles and two 
jars. 

And an equally convincing proof was 
offered of the value of the finger-print 
system when it proved the identity of a 
dead man. The scattered remains of this 
man were found upon a railway line, and 
there was no clue whatever as to his 


identity. Upon the off chance of the 
victim’s finger prints being known at the 
Scotland Yards, the impressions from his 
fingers were taken by the local superin- 
tendent of the police and forwarded to 
headquarters, where on reference to the 
index of finger prints, they were immedi- 
ately recognized and the identification of 
the man made certain. 

One fact which should recommend the 
finger-print system is that so far as is 
known where that system has been used 
in the courts of law there has been no 
conflict of opinion between experts, 
which is often the disgusting feature of 
testimony of other experts. 


Competency of Finger-Print Evidence in 
Criminal Cases. 


But two reported American cases have 
been found which have considered the 
competency of finger prints as a means 
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of identification of one charged with a 
crime. These are, People v. Jennings, 
252 Ill. 534, 43 L.R.A.(N.S.) 1206, 96 
N. E. 1077, and State v. Cerciello, — N. 
J. —, 52 L.R.A.(N.S.) 1010, 90 Atl. 
1112. In the Jennings Case, the first 
American case where conviction was ob- 
tained solely on finger-print evidence, 
one Hiller was shot while grappling with 
an intruder in his home in Chicago. The 
house had recently been painted, the back 
porch, the last part painted, had been 
completed on the day before the murder. 
On the railing of the porch, in the fresh 
paint, were the impressions of four fin- 
gers of someone’s left hand. These were 
photographed, produced in court, and 
four witnesses testified that in their opin- 
ion the prints on the railing and those 
taken from Jennings’s fingers were the 
same. It was held in this case that a 
comparison of finger prints may be made 
by witnesses skilled in the art, for the 
purpose of identifying one accused of 
crime. Also that witnesses who for sev- 
eral years have made a study of finger 
prints in connection with detective bu- 
reaus, and had actual experience in identi- 


fying persons by that method, may make 
comparison as experts of finger prints 
in evidence for the purpose of identifica- 


tion. In the Cerciello Case, where the 
defendant was convicted of killing his 
wife, it was held that expert testimony 
concerning finger prints, obtained volun- 
tarily from one being charged for a mur- 
der, for the purpose of comparison with 
finger prints upon a hatchet found near 
the body of the deceased at the time of 
the discovery of the body, is admissible. 

In the Jennings Case the court said: 
“While the courts of this country do not 
appear to have had occasion to pass on 
the question, standard authorities on 
scientific subjects discuss the use of fin- 
ger prints as a system of identification, 
concluding that experience has shown it 
to be reliable. 10 Enc. Britannica, 11th 
ed. 376; 5 Nelson, Enc. 28. See also 
Gross’s Crim. Investigation (Adams’ 
Transl.) 277; Fuld’s Police Administra- 
tion, 342; Osborn’s Questioned Docu- 
ments, 479. These authorities state that 
this system of identification is of very 
ancient origin, having been used in Egypt 
when the impression of the Monarch’s 
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thumb was used as his sign manual, that 
it has been used in the courts of India 
for many years, and more recently in the 
courts of several European countries; 
that in recent years its use has become 
very general by the police departments 
of the large cities of this country and 
Europe; that the great success of the 
system in England, where it has been 
used since 1891 in thousands of cases 
without error, caused the sending of an 
investigation commission from the Unit- 
ed States, on whose favorable report a 
bureau was established by the United 
States government in the war and other 
departments. When photograhy 
was introduced, it was seriously question- 
ed whether pictures thus created could 
properly be introduced in evidence, but 
this method of proof as well as by means 
of X-rays and the microscope, is now ad- 
mitted without question. Wharton, 
Crim. Ev. 8th ed. § 544; 1 Wigmore, Ev. 
§ 795; Rogers, Expert Testimony, 2d ed: 
§ 140; Jones, Ev. 2d ed. § 581. We are 
disposed to hold from the evidence of 
the four witnesses who testified, and 
from the writings we have referred to 
on this subject, that there is a scientific 
basis for the system of finger-print iden- 
tification, and that the courts are justi- 
fied in admitting this class of evi- 
dence; that this method of identification. 
is in such general and common use that 
the courts cannot refuse to take judicial 
cognizance of it. Such evidence may or 
may not be of independent strength, but 
it is admissible, the same as other proof, 
as tending to make out a case. If in- 
ferences as to the identity of persons 
based on the voice, the appearance, or 
age are admissible, why does not this 
record: justify the admission of this fin- 
ger-print testimony under, common-law 
rules of evidence. The general rule is 
that whatever tends to prove any ma- 
terial fact is relevant and competent.” 

Aside from these two American cases 
there have been an Australian case and a 
few Indian cases. 

Thus in Parker v. Rex, 14 C. L. R. 
(Austr.) 681, 3 B. R. C. 68, where one 
was convicted of breaking into a shop 
and stealing therefrom the contents of a 
safe, the only evidence was a comparison 
of one of several finger prints found on 
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a bottle which was in the shop at the 
time, with a print of a middle finger of 
accused's hand taken in jail. Special 
leave to appeal from the conviction for 
the purpose of arguing whether, when 
evidence of finger prints is the onlv evi- 
dence of identity, it is sufficient to sup- 
port a conviction, was refused. The 
court in refusing special leave said: 
“Leave is asked in the hope that the rule 
may be laid down that it is not. Signa- 
tures have been accepted as evidence of 
identity as long as they have been used. 
The fact of the individuality of the cor- 
rugations of the skin on the fingers of 
the human hand is now so generally 
recognized as to require very little, if 
any, evidence of it, although it seems to 
be still the practice to offer some expert 
evidence on the point. A finger print 
is therefore in reality an unforgeable 
signature. That is now recognized in a 
large part of the world; and in some 
parts has, I think, been recognized for 
many centuries. It is certainly now gen- 
erally recognized in England and other 
parts of the British Dominions. If that 
is so, there is in this case evidence that 
the prisoner’s signature was found in the 
place which was broken into, and was 
found under such circumstances that it 
could only have been impressed at the 
time when the crime was committed. It 
is impossible under those circumstances 
to say there was no evidence to go to the 
jury.” 

The identity of accused with one pre- 
viously convicted of crime may be es- 
tablished by the use of sheets bearing the 
impressions of finger markings. 3 Cham- 
berlayne, on the Modern Law of Evi- 
dence, § 2072, citing Emperor v. Sahdeo 
(1904 India), 3 Nagpur, L. Rep. 1. 

But in Hulost v. Emperor (1905 In- 
dia) 7 Crim. L. J. 406, where, for the 
purpose of proving a previous convic- 
tion of theft, finger imcressions of the 
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accused taken in court were compared 
with finger impressions on certain “‘fin- 
ger-impression slips,” it was held that, 
although the fact that the accused had 
made the finger impressions upon docu- 
ments produced could, no doubt, be 
proved by the evidence of a skilled ex- 
pert, and that therefore there was no 
doubt that the finger impressions taken 
in court and the finger-impression slips 
were made by the same person, yet as 
the legislature had not as yet given to 
these slips the force of certified extracts 
by record keepers or certificates by of- 
ficers of jails, they did not prove them- 
selves, and consequently were not proof 
of the identity of the person previously 
convicted. 

In Emperor v. Abdul Hamid (1905) 
32 Indian L. Rep. (Calcutta Series) 759, 
cited in 3 Chamberlayne on the Modern 
Law of Evidence, § 2561, note 3, it was 
held that where certain thumb impres- 
sions were blurred, and many of the 
characteristic marks, therefore, far from 
clear, thus rendering it difficult to trace 
the features enumerated by an expert as 
showing the identify of the impressions, 
and the court could only find a distinct 
similarity is some respects, e. g., pattern 
and central core, the jury were not wrong 
in refusing to accept the opinion of the 
expert. 





Note—In the preparation of this article 
the following authorities were consulted, from 
which many of the facts were obtained; 
Ciassification and Uses of Finger Prints, by 
E. R. Henry, C.V.O., C.S.I.; Science and the 
Criminal, by C. A. Mitchell, B.A., F. T. C. 
and J. and J. C. Adams’ translation of Dr. 
Hans Gross’ Criminal Investigation. 
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CONVICT SHIP “SUCCESS” 


Reminiscences of the Convict 


Ship Success 
BY JOSHUA WANHOPE 


[Ed. Note.—This article forms part of a descriptive sketch of the noted convict ship 
“Success” which heretofore appeared in the New York Call, and is here presented by the 
courteous permission of the author and of that publication.] 


aoe CROSS her broad carv- 

i en stern in large white 

letters appears the 

word “Success,” un- 

derneath which is the 

name of her hailing 

port, Melbourne,—in- 

scriptions which would 

™ | lead to the superficial 

————/ assumption that the 

vessel is merely an antiquated Australian 

trader; an idea further strengthened by 

the sight of the red ensign of England 
flying from her mizzen peak. 

One glance is sufficient to determine 
that here is no mere modern replica of a 
Columbus caravel, or a model of a Henry 
Hudson Half Moon, or other ancient 
floating craft, cunningly fashioned for 
the purpose of reviving historical memo- 


ries through the medium of naval pag- 
eantry and exhibitions long planned in 
advance. This is a genuine relic, and, 
historical associations apart, is not per- 
haps without some claim to participation 
in “the beauty and mystery of the ships.” 
To the eye of the landsman this may not 
be apparent. He will, in all probability, 
see nothing but a short, squat, bluff- 
bowed, square-sterned wanderer of the 
seas, not on the whole more disreputable 
or remarkable in appearance than many 
a dilapidated coasting schooner that visits 
these waters. 

To the discriminating eye, however, 
there are a hundred distinguishing marks 
of a nautical antiquity that stand out 
prominently on the strange old hulk, 
though in her spars and rigging the 
trained eye can readily perceive what is 
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ancient and what 
has been restored. 
. . . Built of im- 
perishable teak 
throughout, the 
vessel possesses al- 
most unimaginable 
structural strength, 
and the most casual 
observation below 
decks at once notes 
the tremendous 
knees and beams 
and timbers which 
have gone into her 
framing, an expen- 
diture of strength 
and labor un- 
thought of to-day 
except, perhaps, in 
steel construction 
in connection with 
armored dread- 
noughts. This 
ship, built in far-off 
Burmah in 1790, 
came across the At- 
lantic under her 
own sail. She 
sailed for these 
shores on the same 
day that the Titanic 
began her maiden 
voyage. The Suc- 
cess, of scant 600 
tons, arrived safe- 
ly, while the mod- 
ern steel monster 
of 45,000 tons and 
every mechanical 
appliance known to 
the men of the sea, 
as everyone knows, 
never sighted the 
western continent, 
and now lies 2,000 
fathoms deep in the 
Atlantic. On and under these 
ancient massive decks have been wit- 
nessed scenes “that son of God or son 
of man never should look upon,” but 
which the latter will not only look upon 
in imagination, but pay money to recon- 
struct in morbid fancy, with the help 
of the abominable relics on board, some 
mental picture of the unspeakable things 
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they imply. For 
the success of the 
Success is not sim- 
ply as a ship, but 
as a convict ship, 
to which infamous 
purpose the vessel 
for more than half 
of her existence 
has been devoted. 
On these decks 
men have been 
flogged until decks, 
rails, and bulwarks 
have been pep- 
pered with frag- 
ments of skin, 
flesh, and hair, and 
the executioners 
and warders blind- 
ed with the flying 
débris from the 
bloody whip lashes. 
Under these decks, 
down in the gloomy 
cells, human beings 
in utter darkness, 
fastened down to 
ringbolts and 
shackled as no fe- 
rocious wild beast 
has ever been fast- 
ened, have spent 
weary months and 
years, starved, 
blinded, beaten, 
rotting literally 
piecemeal, until the 
very sharks _ re- 
fused the carrion 
remains of what 
once were men, 
when dumped 
overside. All that 
the human mind 
can invent of the 
cruelty of man to 
his fellows was not only here perpe- 
trated, but outdone, until extremes... 
again met. At times there was frantic 
joy and triumph expressed among the 
prisoners at the prospect cf escape. 
Here is one casual paragraph from a 
historical report on the vessel, which we 
venture to say has never been paralleled 
before in all history. It will show bet- 
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ter than any mere 
words of ours 
what “escape” 
meant to these 
spoken of: “When 
Dr. Ullathorne vis- 
ited the ship to 
prepare some of 
the condemned 
men for the death 
that awaited them, 
he went into the 
crowded cell to an- 
nounce his mission, 
and read the names 
of those who were 
finally adjudged to 
die. No scene in 
the whole history 
of convict times is 
more _ appalling 
than the one that 
good man describes 
as taking place in 
that miserable 
abode on that oc- 
casion. One by 
one the condemned 
men fell upon their 
knees as their 
names were read 
out for death, and 
deliberately and 
calmly _ thanked 
God that the gal- 
lows was about to 
deliver them from 
that horrible and 
unspeakable place.” 
In 1802 the Suc- 
cess started her 
occupation of con- 
vict carrier, and 
for fifty years 
plied between the 
British Islands and 
the Australian 
shores with loads of human freight des- 
tined to be transformed into nameless 
things immeasurably lower than the most 
ferocious of wild beasts. Under those 
crowded decks were herded together the 
Irish patriot who carried a pike in “the 
98,” the starving English peasant who 
had snared a rabbit from the squire’s 
domain, the labor agitator who had the 
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presumption to de- 
mand 25 cents a 
week increase in 
wages, country 
boys and girls who 
had stolen apples 
from the orchard 
of a “gentleman 
farmer,” city chil- 
dren who had 
“swiped” handker- 
chiefs or spent 
change intrusted to 
them by their em- 
ployers; girls who 
had been seduced 
by honorable gen- 
tlemen; pickpock- 
ets, forgers, mur- 
derers, burglars, 
and what the old 
phrase _ describes 
as “the rakings and 
scrapings of hell, 
Bedlam, and New- 
gate,” all  indis- 
criminately thrown 
together, chained 
hand and foot, with 
an infinity of in- 
geniously devised 
shackles, _ fetters, 
ball and manacles, 
all of which they 
wore during the 
entire length of the 
voyage. Guards of 
soldiers and ward- 
ers paced the decks 
day and night with 
loaded muskets, the 
contents of which 
were the first, last, 
and only means of 
pacification when 
disturbance even 
seemed to threaten, 
while day in, day out, the flogging at 
the gangway went on as part of the 
regular routine work of the ship. 
Among her archives are the records of 
“The Six Men of Dorset.” These were 
agricultural laborers who had requested 
an advance of 25 cents weekly in wages. 
They had been getting 9 shillings weekly, 
which had been reduced to 8 and after- 
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wards to 7 shillings ($1.75). They 
asked for 8 shillings, and the answer was 
to reduce the 7 shillings to6. They were 
men with wives and families, and were 
starving to death, not slowly, but quickly, 
as a natural consequence. This was in 
1834, just three years before the acces- 
sion of Her Most Gracious Christian 
Majesty, Queen Victoria, to the British 
throne. The six men were George and 
James Lovelace, brothers and local Wes- 
leyan preachers; Thomas Stanfield, also 
a local preacher; John Stanfield, his 
brother; James Hammet and James 
Brine, all described as “honest, God-fear- 
ing workingmen.” The 6-shilling scale 
stood, and in sheer desperation they 
formed what would now be described as 
a local union, and met together “to im- 
prove the condition of the working class,” 
that is, themselves. The news of this 
diabolical conspiracy came to the mas- 
ters’ ears, and they were warned that 
it meant seven years’ transportation to 
form a union. They were finally ar- 
rested, and duly received the seven years. 
The Success carried them to Botany bay. 
And here is what the judge—Judge Wil- 
liams—said in passing sentence. It is a 
matter of court record: 

“Not for anything that you have done, 
or that | can prove you intended to do, 
but as an example to others, I consider 
it my duty to pass the sentence of seven 
years’ transportation across his Majesty's 
high seas, upon each and every one of 
you.” And the “Six Men of 
Dorset” were duly carried by the Success 
across “his Majesty’s high seas (note the 
modest claim of ownership here) and 
landed in Botany bay in double irons 
after a voyage replete with all the usual 
terrors and horrors proper to the occa- 
sion. ; 

Last year the people of the locality of 
Dorset erected a tablet to the memory of 
these men, at which a iabor member of 
Parliament presided and made the ad- 
dress. ‘ 

In 1852 the Success delivered her final 
load of dehumanized humanity to the 
“duly constituted authorities” at Mel- 
bourne, and then went temporarily out of 
the business. But she was not 
to be relegated to permanent obscurity. 
Still greater infamy was to be hers if 
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that were possible. The land was over- 
run with convicts, whom the system had 
transformed into fearsome living things, 
for which our vocabulary, rich as it 1s, 
has no adequate name. In short, the 
Success was needed as a prison hulk, and 
was promptly transformed into one. . . 
As a prison hulk the Success remained 
some seven years, as before stated, and 
finally the agitation against the system 
prevailed, and it was gradually abolished. 
For some years the hulk was used as a 
local prison for female offenders, the 
old horrors of the system being mostly 
done away with; then she became an 
ammunition storeship, and finally the 
colonial government ordered the destruc- 
tion of all the prison hulks, as a measure 
for getting rid of the memory of the sys- 
tem altogether. By some oversight the 
Success was overlooked, and her name 
did not appear on the list. So, for more 


than twenty years she swung with the 
blind tides to her anchors, a deserted, dis- 
masted hulk, the main lower mast alone 
standing, on the waters of Port Philip. 


Parties crossing the harbor in small 
boats at night gave the monstrous thing 
a wide berth, and were wont to declare 
that at times they could hear the ship’s 
bell tolling, and the clanking of irons and 
the rolling of cannon balls across the 
decks as the ghosts of the shackled pris- 
oners took up their midnight perambula- 
tions. Now and then shrieks and curses, 
wails of agony under the lash and gibber- 
ing cries of insane triumph, it was said, 
rolled over the still waters, and the leg- 
end grew that no human being dared 
stay aboard the cursed craft for one 
night, and that the government had of- 
fered a reward of a thousand pounds for 
a bold man to live on the hulk as care- 
taker, but no man had the hardihood, 
even though Melbourne was swarming 
with the unemployed and starving. To 
the inhabitants of that portion of the 
southern metropolis, the ill-omened Suc- 
cess appeared as the fatal vessel de- 
scribed by the poet as 
“That perfidious bark, 

Built in the equinox and rigged with curses 
dark.” 


And thus she lay for years, deserted, 
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abandoned and mostly forgotten. 

The old hulk was finally acquired, towed 
alongside the Williamstown pier, and 
placed on exhibition in the early ’90’s. 
Whatever mementos remained aboard 
were put in shape, and others gathered 
from elsewhere, wax replicas of some of 
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the more desperate characters associated 
with her were placed below in the cells, 
the “tiger’s den” was again repeopled 
with alleged waxen facsimiles of the 
horrible creatures who had inhabited it 
thirty-five years before, and the Suc- 
cess was fairly launched as a show ship. 
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The Family Bible as a Proof 
of Pedigree 


BY EDGAR L. PENNINGTON, 4.B.,, B. L. 
of the Madison (Ga.) Bar 


HAT is pedigree? 
Since the term em- 
braces “facts relat- 
ing to the descent and 
relationship of an in- 
dividual, to his birth, 
marriage, and death, 
and to the dates upon 
which these several 
events occurred,” it 
is pretty general and 
of consequent import- 
ance. Its proof is 
often required; and, 
we may add, there 

are several methods of establishing it. In 

this connection an erroneous impression 

has arisen with re- 

gard to the family 

Bible. The “book 

of books” has long 

served as the do- 

mestic chronicle; 

its pages with the 

illuminated head- 

ings, “Births,” 

‘*Marriages,’ 

“Deaths,” and the 

like, being an in- 

disputable, official 

archive in each 

household _ circle. 

And this, perhaps, 

is proper. But 

whatever of quasi- 

formality apper- 

tains to these an- 

nals, they by no 

means represent 

the ne plus ultra 

of evidential com- 

petency to the 


1 Underhill, Ev. 71, 
72 EDGAR L. 


2Greenleaf v. Du- 


PENNINGTON 


court. In reality, these statistics, so far 
from partaking of the dignity of record 
evidence, are no higher than the state- 
ments of living witnesses cognizant of 
the dates,? and are not admissible as in- 
dependent evidence when the relative 
who wrote them can testify.’ 

Wigmore * said: “There is no general 
principle preferring written statements 
above oral statements; hence the mere 
existence of the written statement, in the 
form of a Bible entry or the like, does not 
render it necessary to use that writing in 
preference to independent oral state- 
ments otherwise admissible.” 

Under the rule that the best evidence 
must be produced unless its absence can 

be explained, we 
naturally infer that 
the family Bible is 
useful only when it 
constitutes the best 
evidence. In the 
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30 Iowa, 301; State v. 
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30 Pac. 520; Beeler v. 
Young, 3 Bibb, 520; 
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Cothran, 34 S. C. 518, 
13 S. E. 679; Taylor 
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Loose v. State, 120 
Wis. 115, 97 N. W. 
526. 

3 State v. Scroggs, 
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Masterson, 1 Bibb, 
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66th volume of the Law Library. Best 
remarks (page 234): “The true prin- 
ciple is to consider, not whether evidence 
comes by word of mouth or by writing, 
but whether it is original in its nature, 
and not indicating any better source 
from which it derives its weight.” 

The father’s declarations as to his chil- 
dren’s births are secondary if he is alive 
and able to testify.® It was held not er- 
ror to allow a plaintiff to prove his 
daughter’s age by his own testimony, and 
to refuse to require the production of the 
Bible, the same being not the best evi- 
dence. As a California judge very terse- 
ly put it,® “An entry in a family Bible is 
but a declaration made out of court, and 
not under the sanction of an oath. It is 
hearsay evidence, and is not admissible 
where the person making it is alive and 
capable of being examined as a witness in 
the cause. A mother who has 
testified to the date of the birth of her 
child cannot be supported or corroborated 
by an entry of such date made by her in 
the family Bible.” 

Thus the testimony of the parent is 
the highest evidence.? Therefore, if the 
Bible is admissible at all, the parent is not 
in court. In State v. Menard, 110 La. 
1098, 35 So. 360, the father of the girl 


5 Robinson v. Blakely, 4 Rich. L. 586, 55 
Am. Dec. 703 


6 People v. Mayne, 118 Cal. 517, 62 Am. St. 


Rep. 256, 50 Pac. 654. 

ermann v. State, 73 Wis. 248, 9 Am. St. 
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86 Ga. 548, 12 S. E. 743. 
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testified from his own recollection as to 
her age. Then the court permitted the 
introduction of a record made by the 
father of his children’s birth. “This was 
clearly error. Where the witness has an 
independent recollection of the facts, a 
writen memorandum made by him is not 
admissible.” 

Sometimes, in lieu of a more recog- 
nized order of proof, these memoranda 
must be employed. But here we find cer- 
tain limitations well nigh universal. In 
many jurisdictions, for instance, as a pre- 
requisite to admissibility, the author of 
the entries must be dead,® or a relative 
must have penned them. Furthermore, 
proof of handwriting may actually be 
essential.!° 

In conclusion, the result may be an- 
nounced that, should primary evidence be 
out of reach, we may have recourse to 
the family Bible conditionally; yet the 
law views it with grave misgivings. 
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Co. v. Wilkinson, 53 Ga. 547; Cherry v. State, 
68 Ala. 29, 30; Greenleaf v. Dubuque & S. C. 
R. Co. 30 Iowa, 301. 
8Greene v. Almand, 111 Ga. 736, 36 S. E. 
957 ; Drawdy v. Hesters, 130 Ga. 162, 15 L.R.A. 
(N.S.) 190, 60 S. E. 451; Greenleaf v. Du- 


buque & S. C. R. Co. 30 Iowa, 301, 303. 
10 Taylor v. Hawkins, 1 M’Cord, L. 164. 






















































F-ditorial 





TH 
Vol. 21 


MARCH 
Established 1894. 
q Editor, Asa W. Russell; Business Mana- 


No. 10 


ger, B. R. Briggs; Advertising Manager, 
G. B. Brewer. 


@ Office and plant: 
Rochester, New York. 


@ TERMS:—Subscription price $1.50 a 
year. Canada, $1.75; Foreign, $2.00, 15 
cents a copy. Advertising rates on applica- 
tion. Forms close 10th of Month preceding 
date of issue. 


@ EDITORIAL POLICY :—It is the pur- 
pose of CASE AND COMMENT to voice 
the highest legal and ethical conceptions 
of the times; to act as a vehicle for the dis- 
semination and interchange of the best thought 
of the members of the legal profession; to be 
both helpful and entertaining,—serving the 
attorney both in his work and in his hours of 
relaxation. 


Aqueduct Building, 


@ Publication of an article does not neces- 
sarily imply editorial approval of the opinions 
expressed therein. 


G@ Published monthly, by The Lawyers 
Co-operative Publishing Company. resi- 
dent, W Hale; Vice-President, J. B. 


Bryan; Treasurer, B. A. Rich; Secretary, 
G. M. Wood. 


Automatic Vending Machines 
and Illegal Selling 


S a statute which prohibits the selling 

of goods at specified times, as on 
Sundays or weekly half-holidays, vio- 
lated where the transaction is effected by 
the operation of an automatic vending 
machine? Although the familiar coin- 
in-the-slot machine has long been in ex- 
tensive use, this question seems to have 
been raised only recently; and, by a cu- 
rious coincidence, at the same time in 
England and Australia. 


In the Australian case (Spence v. 
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Ravenscroft, 18 C. L. R. 349), a statute 
of New South Wales imposing a penalty 
on “whosoever trades or deals, or keeps 
open any shop, store, or other place, for 
the purpose of trading or dealing on Sun- 
day,” was held by a majority of the court 
not to have been violated by the owner 
of a slot machine which vended cigar- 
ettes on Sunday, the ground of decision 
being that the statute in question is not 
aimed at the contractual aspect of trad- 
ing or dealing, but is directed to personal 
conduct on that day; that as there was 
nothing about the transaction involving 
labor or attention on Sunday on the part 
of the proprietor or his agent, he could 
not be convicted of the offense of Sun- 
day trading. 

Isaacs, J., vigorously dissented, on the 
ground that, the language of the act be- 
ing plain and unequivocal, there was 
nothing to justify the court in intro- 
ducing the qualification that the trading 
or dealing prohibited must involve per- 
sonal labor; that the object aimed at was 
Sunday rest from trade; that the trans- 
action, which, regarded in its contractual 
aspect, would have been trading on any 
other day of the week, was equally trad- 
ing on Sunday. 

He also expressed the opinion that, if 
a vender may be convicted in respect of 
a sale made by his employee, it must 
necessarily be that his own personal la- 
bor is not essential; and so, if all that 
is necessary is that his conduct involves 
someone else’s labor on Sunday, such 
element of liability is supplied by the 
personal labor of the purchaser in coming 
to the machine and in carrying away his 
purchase. 

He further urged in support of his 
position, that to introduce judicially a 
test which the legislature had not thought 
fit to insert would lead to various incon- 
sistencies; that there was great danger 
of breaking down a law enacted for gen- 
eral rest on Sunday; and that the same 
idea might be applied to the Sunday 
liquor laws. 
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An interesting speculation suggested 
by the foregoing case is whether a pur- 
chaser might not be convicted, under such 
a statute, of “dealing and trading” on 
Sunday, since the transaction involves 
labor on his part even though, thanks to 
the machine, no labor on behalf of the 
seller is necessary. 

The English case (Willesden Urban 
District Council v. Morgan, 31 Times L. 
R. 93) arose, not under a Sunday stat- 
ute, but under one the purpose of which 
was more clearly to benefit persons who 
might otherwise be employed in com- 
mercial transactions than to inhibit such 
transactions themselves. This was a 
statute establishing a weekly half-holi- 
day, and requiring shops to be “closed 
for the serving of customers not later 
than 1 o’clock in the afternoon on one 
week day in every week.” 

Here again, however, the court was 
divided, Ridley and Lush, JJ., being of 
the opinion that though the words used 
are capable of meaning that the shop 
shall be closed in such a way that no 
business shall be carried on at all during 
prohibited hours, yet as the object of the 
legislature was not to prevent persons 
from obtaining goods during the half- 
holiday, but to restrict the hours of em- 
ployment of shop assistants, it should not 
be so construed as to render illegal the 
use of machines vending the commodity 
dealt in by the shopkeeper. Avory, J., 
although not carrying his doubt so far 
as to dissent, said that while he agreed 
that the primary object of the act was 
to insure a weekly half-holiday for shop 
assistants, it appeared to him that the 
legislature may have thought that that ob- 
ject would best be secured by making an 
absolute provision against carrying on the 
business of a shop on that weekly half- 
holiday. 

A further question in this case was 
whether, by reason of the circumstance 
that the machine, the mechanism of 
which was placed inside the shop, was 
accessible from the outside, being in- 
tended for use only when the shop was 
closed, rendered the proprietor amenable 
to another section of the statute, which 
declared it to be unlawful to carry on in 
a place not being a shop, a retail trade or 
business at a time when it was unlawful 
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in that locality to keep a shop open for 
the purpose of retail trade or business. 
All the members of the court concurred 
in the opinion that the case did not come 
within that section. 


Prosecution of Doubtful Offense 


“‘_ HE sense of perspective of the Fed- 

eral Department of Justice must 
have been temporarily dulled when it in- 
stituted the prosecution of the Erie Rail- 
road Company under the circumstances 
disclosed in United States v. Erie R. Co. 
235 U. S. 513, 59 L. ed. —, 35 Sup. Ct. 
Rep. 193. 

Like many other railway companies, 
the Erie and the Western Union Tele- 
graph Company jointly maintain a tele- 
graph line on the railway right of way, 
under a contract giving the railway com- 
pany an interest in the telegraph receipts. 
The control of the telegraph instrumen- 
talities, offices, and operators on this 
joint line is in a “superintendent of tele- 
graph,” jointly appointed and paid by the 
two companies. On June 27, 1912, this 
official wrote to one of the local station 
agents of the railway company (he being 
also the telegraph operator at that point) 
two letters, one of which urged such 
agent to make known to the public the 
advantages of the telegraph company’s 
service so that business might be in- 
creased; the other admonished him to 
familiarize himself with the telegraph 
rates so that errors might not occur in 
his accounts. 

For carrying these two letters on a 
mail train, but not in the mails, the rail- 
way company was, on June 2, 1914, in- 
dicted in the district court of the United 
States for the southern district of New 
York, under the Federal Criminal Code, 
§ 184, which prohibits the carriage of let- 
ters otherwise than in the mails, except 
such as relate to cargo or freight, or to 
current business of the carrier. The dis- 
trict court promptly sustained a de- 
murrer to the indictment on the ground 
that the letters fell within the exception 
as relating to the “current business of the 
carrier.’ The Supreme Court of the 
United States affirmed the judgment, say- 
ing that the purpose of the letters was 
to promote the efficient and successful 
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operation of the telegraph business in 
which the railway company was inter- 
ested, and that the letters regarded not 
only immediate, but day by day action, 
and so related to “current,” as distin- 
guished from exceptional business. 

There being nothing to indicate that 
this was a friendly suit brought to ob- 
tain a construction of the statute, the 
query arises, Why was the prosecution 
instituted? There must be much less 
violation of the criminal laws of the 
United States than is popularly supposed 
if the Department of Justice can afford 
to fritter away its time on such a doubt- 
ful, not to say trivial, case. Only by a 
most technical construction of the words, 
“current business of the carrier,” could 
the acts charged be held to violate the 
statute. The veniality of the offense, if 
any, the absence of anything to indicate 
criminal intent, and the ease with which 
the carrier, if convicted, might there- 
after, without charge of illegality, avoid 
the payment of postage to the govern- 
ment by using the telegraph to transmit 
such information, might well have de- 
terred the Department of Justice from 
instituting this proceeding. 


Professional Ethics 


HE Committee on Professional Eth- 

ics, of the New York County Law- 
yers Association, has answered recently 
several questions as follows: 


QUESTION. 


When an accused person has deposited 
cash bail for his appearance for trial on 
a criminal charge, and has also made a 
deposit of money with his lawyer, sub- 
ject to the order of the accused, in case 
of conviction, and the bail is forfeited. 

1. Is it improper for the lawyer to 
honor an order from his client who has 
fled to Canada, directing the payment to 
one outside the state of the deposit made 
with his lawyer? 

2. Is it incumbent upon the lawyer to 
advise the police officials of the receipt 
of a communication from his client dis- 
closing his whereabouts and _ inclosing 
such order? 


Case and Comment 






ANSWER. 


In the opinion of this committee there 
is no impropriety in the lawyer’s honor- 
ing the order of his client in respect to 
the disposition of his client’s property. 
The client has not forfeited all civil rights 
nor his ownership of property by be- 
coming a fugitive from justice. In the 
opinion of the committee it would be im- 
proper for the lawyer to disclose the 
information ; his obligation to his client, 
imposed by our law in the interest of the 
supposedly proper and satisfactory. ad- 
ministration of justice, a rule which is 
binding upon the lawyer, precludes him 
from making the disclosure to anyone 
without his client’s express consent. 

The committee bases this latter opin- 
ion upon its view that the professional 
relation extends to the date of the com- 
munication, notwithstanding the other 
facts stated in the question. 


QUESTION. 


A client has newly furnished me with 
evidence to nullify certain bankruptcy 
proceedings on account of fraud and col- 
lusion between the insolvent and some 
of his creditors. Other bona fide credi- 
tors have come to consult me in regard 
to this evidence, with a view of retaining 
me in their behalf. The client first above 
referred to is implicated in the tainted 
acts alluded to. 

1. Assuming that the said client gives 
his consent, and his legitimate interests 
are not prejudiced thereby, may I act for 
the bona fide creditors by using the evi- 
dence in their legitimate interests ? 

2. If not, may I refer said bona fide 
creditors to some reputable attorney of 
my acquaintance, with a view of the lat- 
ter acting in their behalf the same as I 
would do if I could properly act in the 
premises ? 


ANSWER. 


In the opinion of the committee, in the 
absence of facts, if any, not disclosed by 
the question, which might reveal other 
duties on the part of the attorney, the 
inquirer may, since his original client 
consents, with propriety act in behalf of 
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the bona fide creditors. The question 
discloses no reason why the course sug- 
gested in section 2 of the question should 
be followed rather than that suggested in 
section 1; but if there be any such rea- 
son, or if the inquirer prefers, the com- 
mittee sees no objection to the inquirer’s 
referring the bona fide creditors to some 
other reputable attorney, as suggested in 
section 2. 


QUESTION. 


Will you please advise us whether the 
following is a breach of legal ethics: 

A and B, copartners, receive a note for 
$50 from C. The note is drawn in the 
office of the attorney of A and B, is 
signed by C in his presence, and deliv- 
ered by the attorney to A and B. The 
note is not paid at its due date. Subse- 
quently suit is instituted on behalf of A 
and B by the same attorney in whose 
office the note is drawn, and the suit is 
brought in a municipal court. On the 


return day of the summons the attorney 
appears for A and B, answers, “Action 
on a promissory note,” and there being 


no answer for the defendant stated, 
“Ready for inquest.” When the case is 
called the attorney takes the stand and 
testifies as to the note. 


ANSWER. 


In the opinion of the committee, there 
is no breach of professional ethics when 
the attorney for the plaintiff testifies 
truthfully, of his own knowledge, upon 
an inquest taken after defendant’s de- 
fault in an action upon a promissory 
note. 

Such a case is not within the reason 
of the general rule which forbids a law- 
yer to be counsel and witness in the same 
case. In the case stated the lawyer’s 
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testimony is formal, ex parte, and not 
disputed. 


QUESTION. 


Attorney for plaintiff in an action for 
divorce in which a judgment dismissing 
the complaint has been entered, and all 
costs and fees settled, has among the 
papers in his files a copy of an answer 
served in the action making counter- 
charges against plaintiff (the wife), that 
answer not being on file for the reason 
that it was withdrawn and a general de- 
nial substituted. Plaintiff demands this 
copy of the answer containing counter- 
charges, assigning as a reason that the 
attorney has permitted its contents to be- 
come known to her injury. She threat- 
ened to proceed against the attorney, 
and he desires to retain the paper as part 
of his office record in the action to show 
the extent and character of his services 
if they be questioned, and as a matter 
of fact she has herself submitted the an- 
swer in question, which also reflects on 
the attorney, to one or more others, and 
has caused the same to be served on the 
attorney as part of a set of papers on a 
motion since abandoned. Should the at- 
torney, as a matter of law or ethics, sur- 
render the copy of the answer to his 
former client, or consent to have it de- 
stroyed, or is there anything else he 
should do? 


ANSWER. 


It appears to the committee that the 
dispute involves the question of the legal 
right to the possession of papers served 
in an action, and upon that point of law 
the committee expresses no opinion. 
Aside from this there appears to be no 
principle of professional ethics involved. 
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The Jury Not Responsible for 
Mistrials 
Editor Casz AND CoMMENT: 
Trial by jury has been used time out of 
mind, and yet it came to us with many of its 
original features. It has always been a cer- 


tain and reliable friend of the rights and lib- 
erties of the people. The defects and 


shortcomings of the institution have been gen- 


erously borne and overlooked in recognition of 
the important office it fills. It has been criti- 
cized in some respects, and often the criticisms 
have been well taken. But while the criticisms 
had the effect to call attention to its defects, 
they have also had the effect of bringing about 
the adoption of measures of correction and 
improvement. Yet, like all other human in- 
stitutions, it stops this side of perfection, but 
not so far but it stands in great favor. 

We have provisions in our statutes for the 
trial of civil cases, before the court or a ref- 
eree, and yet there is not a perceptible decrease 
in the number of jury trials. It is a rare 
thing a case is tried to the court, and a rare 
occurrence one is tried before a referee or 
arbitrator. Litigants seem not to have the 
confidence in these tribunals they have in the 
jury. 

The jury is made up of men chosen from 
the general community, who are personally 
familiar with its affairs, the condition of its 
citizens, and feel and see as the litigants. There 
is a fellowship and a home acquaintance ex- 
isting between litigants and jurors. The liti- 
gants may be jurors and the jurors may be 
litigants. There is a reciprocal feeling—de- 
pendence—a community of interest. The peo- 
ple themselves decide matters that affect their 
own rights. 

I venture here some extenuation for coun- 
sel’s apparent inordinate zeal to win, and am 
persuaded that the client is as much responsi- 
ble for it as counsel. The client employs coun- 
sel to win, and he would not have retained him, 


as a rule, if he had not thought he was going 
to do all he could to win, and cares little, it 
any, by what means. Counsel knows this and 
accepts the employment with this implicit un- 
derstanding. He knows, too, that his success 
as a practitioner largely depends upon his 
luck in getting verdicts. And it may be that 
the temptation of the laurels and earnest of 
success were more potent than the occasional 
rising qualms or scruples of conscience. 
Counsel or client do not seem to stop to give 
the matter a candid consideration. hey go, 
unconsciously perhaps, upon the presumption 
because they have the claim they must be right, 
and the other wrong, and try by unjust means 
to defeat them in getting their rights. 

take this opportunity to premise some 
remarks upon the general theory of practice, 
and to make some citations that indicate what 
it has been and what it should be. 

Lord Brougham, a prominent member of 
the profession in his time, in a celebrated case 
before the House of Lords, says: “There are 
many, whom it may be needful to remind that 
an advocate, by the sacred duty of his con- 
nection with his client, knows in the discharge 
of that office but one person in the world,— 
that client, and none other. To serve that 
client by all expedient means: to protect that 
client at all hazards and costs to all others 
(even the party already injured) and amongst 
others, to himself, is the highest and the most 
unquestioned of his duties. And he must not 
regard the alarm, the suffering, the torment, 
the destruction which he may bring upon oth- 
ers. Nay, separating the duties of a patriot 
from those of an advocate, he must go on 
reckless of the consequences if his fate un- 
happily should be to involve his country in 
confusion for his client.” 

How far this was the general view at his 
time I am not able to say, nor to say how far 
it has been the view and theory of practice 
since, but it surely would not now be regarded 
as a correct statement of the better theory 
of practice. 
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The occasion may afford some extenuation 
for the extravagance of the language, as it was 
used at a time of great excitement, and when 
it required courage to stand up on behalf of 
an accused client. It no doubt indicates the 
general view of practice, both civil and crimi- 
nal, at that time. The advocate was his own 
judge of what was “all expedient means.” 
Brougham’s judgment was “to protect that 
client at all hazards and costs to all others and 
amongst others.” He went so far as to sac- 
rifice patriotism, his own country, as though 
he owed no fidelity to others nor regard for 
their rights and interests. 

Lord ed — to have held a more 
tenable view. “The independence 
and integrity af the ie lish bar are the most 
valuable parts of the English Constitution.” 
Without either, courts are but a tedious and 
expensive farce. 

Lord Hale, while indicating what the prac- 
tice was in his time, pronounces a severe stric- 
ture upon it. He says, “Nothing requires an 
advocate to make a matter look worse or 
better than it was, and to do either was a 
prostitution of his eloquence.” 

I am inclined to think that the reason for 
such extravagant views of an advocate’s duty, 
and so much long and questionable practice, 
was owing to the imperfect understanding of 
the true ends and purposes of courts of jus- 
tice. Court practice seems to have always 
been regarded as a sort of select and chival- 
rous profession—closely allied to warfare, and 
to be conducted much upon the same princi- 
ples and under like tactics and strategy, and 
this not only in the time of our fathers but 
down to our own time. I do not remember 
now to have read an author or heard a speaker 
on the subject who did not consider litigation 
in many respects akin to warfare or a game, 
as chess or whist, but more particularly like 
the latter; proceeding upon the idea that the 
object in litigation was victory. This is un- 
questionably the object in war and games, and 
to the shrewd and strong belong the victory. 
The party most thoroughly versed in the art, 
and most vigilant and skilful in calculation 
and combination with favoring circumstances, 
will win. 


But in the true intent of litigation there is 
no such object in view. There are rules laid 
down for governing the conduct of trials to 
aid court and counsel in ascertaining the truth 
of the matter at issue, but none for the pur- 
pose of helping one party by their deft use 
with the fortuitous concurrence of circum- 
stance or incident to crush the other. It sure- 
ly would never be thought to compare to war- 
fare the recent investigation of the theory that 
the late florid appearance at sunset was owing 
to the fact “the earth was passing through a 
meteoric belt;” nor the investigation of the 
theory of evolution; nor the maintenance of 
the Darwin theory of the descent of man. Yet 
the investigation of the truth of these the- 
ories is as much like warfare as the investi- 
gation of an issue in court. Both should be 
conducted under natural principles applicable 
to the case, and it is only the facts discovered 
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that maintain or refute the theory at issue. 
It is only the facts sought in either case. The 
object in litigation is the discovery of truth, 
that of warfare to subdue; the ends being 
different, how can the same means be used: 

Courts were established to afford an insti- 
tution for the impartial investigation of the 
truth of disputes arising between parties, and 
to do justice. It was not to afford a con- 
venient forum for the unscrupulous and vindic- 
tive to accomplish what they could not oth- 
erwise; nor to afford a place for counsel to 
press a cause at the expense of others; nor to 
exhibit his superiority over his opponent ; nor 
his mysterious wisdom and skill in the man- 
agement of the case and his wondrous influ- 
ence with the jury. 


Judge Gibson, 2 Penr. & W. 189, to rebuke 
the crude theory that parties went into court 
to contend for victory, and to stamp it with 
his disapproval, says: “It is a gross mistake 
to suppose that a lawyer owes no duty to any- 
one but his client, and that the latter is the 
keeper of his professional conscience. He vio- 
lates his official oath when he consciously 
presses for an unjust judgment.” 

It is equally as much a violation of his of- 
ficial oath if, by any means, active or passive, 
he prevents a material fact from coming to 
the knowledge of the court or jury. Besides 
it is a contempt of court, and deserves its 
severest rebuke,—it is trifling with the jury 
and the court, and an injustice to the other 
party. It is using the judiciary to further 
private ends, making it an instrument of in- 
justice. And it is a breach of the good faith 
that should exist between citizens. For there 
is nothing in the employment of counsel, sure- 
ly nothing in his office or its intention, that 
warrants him in acting in bad faith towards 
the opposite party, or in any other way than 
as citizen on the same basis of equality and 
justice as his client. Counsel should watch 
and protect in every particular his client’s in- 
terest; but at no time should he endeavor to 
further his client’s interests, real or supposed, 
at the expense of another. Such practice is 
not in accord with the spirit of our institu- 
tions; nor the better spirit of our profession. 
It is not in keeping with the duties of an offi- 
cer of court. 


If courts were established to afford only a 
place for caviling and contentious litigants to 
press alleged claims to success by such means 
as they should choose, and if it was the office 
of the bar to champion their cause as it 
might be retained, and to use all its learning 
and skill to beat the other side without regard 
to right; and if success largely depended on 
the choice of counsel and their skill in the 
suppression of facts and breaking down op- 
posing testimony, and the lucky concurrence 
of favoring circumstances or incident, then 
might counsel ignore all fealty and good faith 
of a citizen and the beneficent ends of justice, 
and go to the full length of resorting to “all 
expedient means” to win, and “at all hazards 
and costs to all others and amongst others, to 
the involving his country in confusion.” And 
then should the temples now dedicated to jus- 
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tice be inscribed, Victori dedicata, and above 
the portals in place of Justitie dedicata be 
written in large blazing letters, “Admit noth- 
ing, deny everything, and put them upon the 
proof.” 

Under such practice the contest would be to 
the strong or fortunate. Litigation would only 
be improved in decorum, and not in principle 
over the practice it displaced. 

There is room for evolution in practice, and 
there has set in, both within and without, the 
profession a sentiment in favor of it. Coun- 
sel are held to a stricter accountability, higher 
morals and fitness are required to enter the 
profession, the season of probation is longer, 
and a more thorough and general acquaintance 
with the law and practice is demanded be- 
fore admission. The reform has begun by 
pressure from without and within the pro- 
fession, and, like reforms in government that 
begin by demand from the people, it has 
begun at the right place to be thorough and 
certain. 

It has been suggested that every court 
should have two or more counsel or attorneys 
employed by the state or county, whose busi- 
ness it is to represent every case and bring 
before the court and jury, clearly and un- 
biased, all the facts in the case, and present 
all questions, when the court and jury, the 
jury after proper instructions by the court, 
should determine the case upon the full pres- 
entation of the facts and the law, believing 
that this would insure a scientific investiga- 
tion and correct results. This has much to 
commend it. And judging from the progress 
of the demand for and the tendency toward a 
more scientific way of disposing of litigation, 
it looks like this should have serious consid- 
eration. E. H. Kerr. 

Dayton, Ohio. 


** The Public Defender ’”’ 


Editor CaAs—E AND COMMENT: 

For the past sixteen years I have been 
prosecuting violations of law. Also while at- 
tending court waiting the turn of my cases, 
I have seen many cases tried besides those I 
was interested in. Many of the persons tried 
were people without means. Consequently, in 
accordance with law, the judge would appoint 
some person at government expense to defend 
them. As the government or state pays but 
a nominal fee for defending such cases, often 
only the lawyers who are too poor in the 
profession to get cases for themselves will 


Case and Comment 


take them. Consequently, the clients are 
poorly defended, and in some cases worse 
than if not defended at all. Within the last 
few years I attended two such cases, in which 
it was the almost unanimous opinion of every- 
one in the court room that the blunders of 
the defendant’s lawyer sent the defendant to 
prison. That a defendant may be poor is no 
reason why he should not be ably defended in 
any court case brought against him. He should 
not be sent to prison because he is unable him- 
self to hire a competent lawyer and the pre- 
siding judge gives him one that will take the 
case for the fee allowed by the court, whether 
he has ever seen a court room before or not. 
The defendant should be defended; and, if he 
cannot hire a lawyer, he should be furnished 
one that is capable and can be held responsi- 
ble. “A public defender” would at least be sup- 
posed to be capable, and could be held respon- 
sible for his acts, the same as the prosecutor. 

Furthermore, all. defenders should have a 
counselor they can go to for advice, free of 
charge; and, if they so choose, they can be 
defended by this counselor, free of charge. 
Not only would this aid the poorer class of 
our citizens, as has been cited above, but 
would tend to cut down excessive lawyer fees, 
as are now charged; and also likely cut down 
the length of trials; judging from trials I have 
attended, lawyers sometimes keep a case in 
court to make a reputation for themselves 
and to make their client believe they have 
earned their fee, regardless of the expenses 
they are needlessly heaping upon the state or 


government. 
Hapah, Utah. Albert B. Reagan. 


*‘A Way of Escape’’ 


Editor Cas—E AND CoMMENT: 

With reference to the propriety of a man 
marrying his widow’s sister in Alaska, as set 
forth in an article under that title in your 
December magazine, I wish to say that, under 
certain conditions, in Texas, a man is per- 
mitted to contract a matrimonial alliance with 
his widow’s sister, and there are numerous 
cases on record where men have married 
their own widows. 

A distinction is drawn in this state between 
the two kinds of widowhood; that is, the 
legal or grass widow, and the natural or sod 
widow. We presume the old judge in Alaska 
felt he had been trapped so completely that 
his one chance of escape, via, the grass widow 
route did not occur to him. 

Sugar Land, Tex. A. M. Waugh. 





(UTE a u TMM TMM 


« 4 thie NewID Decsiols K 


we rm MT 


MS 


tans justice with mercy.—Milton. 


Attorney and client — promise to pay 
witness. An attorney, it is held in the 
Montana case of Re O’Keefe, 142 Pac. 
638, annotated in L.R.A. 1915A, 514, 


may be suspended for writing a witness 
who has refused to give testimony ma- 
terial to the success of a case, a letter 
which leads him to believe that he will 
be paid a certain amount out of any 


judgment recovered in case he appears 
and testifies, although the promise is so 
worded as not to be binding and the tes- 
timony intended to be secured is true. 


Bills and notes — failure of considera- 
tion — defense. In a suit on a promis- 
sory note given and accepted in payment 
of one share of stock in the payee cor- 
poration, a defense is held not made out 
in Galbraith v. McDonald, 123 Minn. 
208, 143 N. W. 353, merely by a plea 
and proof that no share certificate had 
been delivered or tendered to the pur- 
chaser of the share. The decisions on 
the necessity of the issuance or tender 
of a stock certificate to render a sub- 
scriber liable as a stockholder are gather- 
ed in the note appended to the foregoing 
case in L.R.A. 1915A, 465. 


Carrier — cripple — position on car. 
One boarding a street car is held not 
justified in Frega v. Philadelphia Rapid 
Transit Co. 245 Pa. 31, 91 Atl. 222, 
L.R.A. 1915A, 395, in remaining in an 
exposed position on the platform by the 
fact that persons are standing in the 
car, or because he has a stiff knee so 


that he cannot occupy a seat without in- 
convenience, or stand securely within the 
car. 


Carrier — leaving cars unattended on 
grade. It is held gross negligence in 
Chicago, R. I. & P. R. Co. v. Stone, 34 
Okla. 364, 125 Pac. 1120, annotated in 
L.R.A. 1915A, 142, for a railroad com- 
pany, in the operation of its trains, to 
leave a string of freight cars unattended, 
or not under control, upon a siding or 
passing track where there is a sufficient 
grade to permit of the cars, either by 
gravitation or lack of control, running 
down such inclined track and onto the 
main line or track, and there collide with 
a regular passenger train then due. 

The failure in such a case to discharge 
a manifest duty is not to be excused by 
the fact that the party injured, himself 
free from contributory negligence, was a 
trespasser on the train with which the 
freight cars collided in escaping from the 
side track and running out and onto the 
main line. 

The commission of such gross and 
wanton negligence is a violation of a 
manifest duty to the public, trespassers 
and all, themselves free from contribu- 
tory negligence, not to turn such power 
loose without being under control. 


Carriers — loss of mail — liability — 
performance of public function. That a 
railroad company cannot escape liability 
for loss of mail in its possession for 
transportation, through the negligence of 
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its servants, on the theory that it was 
performing a public function, is held in 
United States v. Atlantic Coast Line R. 
Co. — C. C. A. —, 215 Fed. 56, which 
is accompanied in L.R.A. 1915A, 374, 
by a note on liability for lost or stolen 
mail. 


Carrier — refusal to state value — ef- 
fect. | One who, upon delivering to an 
express company for transportation prop- 
erty which, if the true value was stated, 
would bear a rate higher than the min- 
imum rate which is based on a certain 
property valuation, refuses to state such 
value, and thereby secures the lower 
rate, which is contrary to the provisions 
of the interstate commerce act, is held 
not entitled in Ellison v. Adams Exp. 
Co. 245 Ill. 410, 92 N. E. 277, annotated 
in L.R.A. 1915A, 502, in case the prop- 
erty is lost in transit, to be permitted to 
hold the carrier liable for the full value 
of the property. 


Corporation — dormant concern — ef- 
fect. That a subscriber to the capital 
stock of a corporation cannot defeat his 
liability on such subscription by showing 
that the corporation was not, at the time 
of the trial, actively engaged in the busi- 
ness for which it was organized, is held 
in the Oklahoma case of Huster v. New- 
kirk Creamery & Ice Co. 141 Pac. 790, 
annotated in L.R.A. 1915A, 390. 


Corporation — stock subscription — in- 
valid organization — liability. A subscrib- 
er to the stock of a corporation, it is 
held in Jones v. Dodge, 97 Ark. 248, 
133 S. W. 828, annotated in L.R.A. 
1915A, 472, cannot defeat liability to its 
receiver on a note given for his subscrip- 
tion, on the ground that the corporation 
began to do business before the amount 
of capital required by statute had been 
paid in, so that the corporation had no 
rightful existence under the law, if it 
had received from the state officials a 
certificate of incorporation and license to 
do business, and he had assisted in the 
election of directors and in enabling it 
to do business and obtain credit. 


Criminal law — former jeopardy — void 
judgment. One who has secured his re- 


Case and Comment 


lease from imprisonment in a criminal 
case through a habeas corpus proceeding 
upon the ground that the judgment and 
sentence were unauthorized and void be- 
cause founded on an unconstitutional, in- 
determinate sentence law cannot, it is 
held in Marshall v. State, — Tex. Crim. 
Rep. —, 166 S. W. 722, defeat a subse- 
quent prosecution for the same offense 
on the ground of former. jeopardy. 
The cases treating of defective or void 
sentence or judgment as a basis of a plea 
of former jeopardy are appended to the 
foregoing decision in L.R.A. 1915A, 526. 


Divorce — inadequate maintenance — 
separation. It is no doubt true, as a rule, 
that the wife must follow the husband 
and accept the home that he offers her, 
but, where the condition of a wife’s 
health is such that she is unable to as- 
sume the charge of a home, to provide 
therein for the needs and comfort of her 
husband, her child, or herself, and her 
husband, by reason of the inadequacy of 
his means, is unable to provide for her 
the care and assistance that she needs, 
it is held in the Louisiana case of Cop- 
ping v. Termini, 65 So. 132, annotated 
in L.R.A. 1915A, 222, that there is no 
law, human or divine, which justifies him 
in requiring her to attempt the impos- 
sible, or which imposes upon her the ob- 
ligation to leave a home in which her 
mother is able and willing to afford her 
such care and assistance; and her failure 
to follow her husband, under such cir- 
cumstances, is an insufficient ground up- 
on which to predicate a judgment in his 
favor of separation from bed and board, 
or a judgment giving to him the un- 
qualified custody of the minor child, a 
girl of tender years. 


Embezzlement — proffered settlement — 
effect. Evidence going to show that a 
defendant, charged with embezzlement, 
offered to make a settlement with his 
principal before. the bill against him was 
found, is held to be immaterial on the 
trial of the cause, in the Louisiana case 
of State v. Alford, 65 So. 548, L.R.A. 
1915A, 430. 


Evidence — of other crimes to show in- 
tent. In sexual crimes with consent, in- 
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cluding incest, other and similar adulter- 
ous or licentious acts or conduct by the 
defendant toward the prosecutrix, wheth- 
er prior or subsequent to the date of the 
specific act charged in the indictment, if 
not too remote, are held admissible in 
the Ohio case of State v. Reineke, 106 
N. E. 52, annotated with recent cases in 
L.R.A..1915A, 138, for the purpose of 
showing the adulterous or incestuous dis- 
position of the defendant toward the 
prosecutrix and the illicit and continuous 
sexual relations existing between them. 


Exemption — abandonment — depart- 
ure from state. A man of family who de- 
parts from the state to secure employ- 
ment, with no definite intention of re- 
turning, is held in the Tennessee case 
of Keelin v. Graves, 165 S. W. 232, an- 
notated in L.R.A. 1915A, 421, to lose his 
right to exemptions, and subjects the 
property to attachment, although he 
leaves his family in the state, and ex- 
pects to return there when he secures em- 
ployment which will justify him in so 
doing. 


Food — unfit — liability for providing. 
A son living with his father and mother 
on his father’s farm was carrying on the 
farming operations. -He arranged with 
his parents to board his hands. The 
plaintiff was employed by him as a la- 
borer for stipulated wages and board. 
The father purchased, and the mother 
cooked and served, meat which, when 
put upon the table, was tainted and un- 
wholesome. The evidence tended to 
show that the bad condition was apparent 
while the meat was cooking. The plain- 
tiff became sick by partaking of it. The 
son did not know that the meat was 
tainted until it was on the table. It is 
held in Malone v. Jones, 91 Kan. 815, 139 
Pac. 387, L.R.A. 1915A, 328, that the son 
is liable for negligence in providing un- 
wholesome food, and that the father and 
mother, having jointly undertaken to pro- 
vide the board, are equally liable for neg- 
ligently cooking and serving it. 


Former jeopardy — contributing to de- 
linquency — rape. A conviction or an ac- 
quittal upon one indictment is no bar to 
a subsequent conviction and sentence up- 
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on another, unless the evidence required 
to support a conviction upon one of them 
would have been sufficient to warrant a 
conviction upon the other. The test is 
not whether the defendant has already 
been tried for the same act, but whether 
he has been put in jeopardy for the same 
offense. A single act may be an offense 
against two statutes; and if each statute 
requires proof of an additional fact 
which the other does not, an acquittal or 
conviction under either statute does not 
exempt the defendant from prosecution 
and punishment under the other. So 
where a person has been in jeopardy up- 
on an information or affidavit charging 
that he contributed to the moral delin- 
quency of a female person, in violation 
of § 1654, General Code, such jeopardy, 
it is held in the Ohio case of State v. 
Rose, 106 N. E. 50, annotated in L.R.A. 
1915A, 256, cannot be successfully plead- 
ed as a bar to a prosecution by indict- 
ment on a charge of rape under § 12413, 
General Code. The provision of the 
Constitution relating to jeopardy is in 
the following words: “No person shall 
be twice put in jeopardy for the same 
offense.” The offense charged in the in- 
formation is not the same offense, and 
does not include the offense charged in 
the indictment, and hence the defense of 
jeopardy must fail. 


Gaming — summary seizure of gam- 
bling devices. Police authorities, in the 
absence of statute making possession of 
gambling devices an offense, are held not 
entitled, in Soper v. Michal, 123 Md. 542, 
91 Atl. 684, annotated in L.R.A. 1915A, 
232, to summarily seize and retain pos- 
session of such devices as a matter of 
preventive justice when no charge of vio- 
lation of the laws against gambling has 
been made against the one having them 
in possession. 


Garnishment — citizen temporarily ab- 
sent from state. An ambassador from the 
United States to a foreign government, 
residing there for the performance of his 
duties, is held in Raymond v. Leishman, 
243 Pa. 64, 89 Atl. 791, to be within the 
operation of a statute of the state of his 
domicil permitting a writ of foreign at- 
tachment against property of “any person 
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not residing within this commonwealth.” 
Recent cases on nonresidence for the pur- 
pose of attachment accompany the fore- 
going decision in L.R.A. 1915A, 400, the 
earlier authorities having been collected 
in a note in 19 L.R.A. 665. 


Governor — personal liability for acts. 
That the governor cannot be held to an- 
swer in the courts in an action for dam- 
ages resulting from the carrying out of 
his lawful orders or warrants issued in 
good faith, in discharge of his official 
duties, is held in the West Virginia case 
of Hatfield v. Graham, 81 S. E. 533, an- 
notated in L.R.A. 1915A, 175. 


Homicide — defense of property. A 
grandmother is held justified in State v. 
Perkins, 88 Conn. 360, 91 Atl. 265, an- 
notated in L.R.A. 1915A, 73, in killing 
her son-in-law to prevent his forcible and 
unlawful entry into her dwelling to gain 
access to his child if her resistance is 
neither greater in degree nor earlier in 
time than is necessary ; at least, where his 
acts are accompanied by a threat to kill 
her. 





Husband and wife — action by wife 
for alienation of husband's affections. That 
a woman may maintain an action in her 
own name to recover damages for the 
alienation from her of her husband’s af- 
fections under a statute permitting her to 
maintain such action for damages for any 
injury to her person, character, or prop- 
erty, is held in the Arkansas case of 
Weber v. Weber, 169 S. W. 318, anno- 
tated with recent cases in L.R.A. 1915A, 
67. 


Husband and wife — injury by vicious 
dog — liability of husband. That a man 
is liable for injury committed by vicious 
dogs harbored by his wife upon her prop- 
erty, notwithstanding he was absent from 
the country and had no knowledge of 
their presence, is held in the Tennessee 
case of Missio v. Williams, 167 S. W. 
473, L.R.A. 1915A, 500. 


Husband and wife — liability of husband 
for wife’s tort. A man living separate 
and apart from his wife is held not an- 
swerable in the Arizona case of Hageman 
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v. Vanderdoes, 138 Pac. 1053, annotated 
with recent cases in L.R.A. 1915A, 491, 
for an assault committed by her with- 
out his knowledge or connivance, upon 
a woman who, the wife believes, has 
alienated his affections from her, and 
with whom she believes he has conspired 
to effect a legal separation from her, un- 
der statutes giving married women the 
same legal rights as men, and subjecting 
them to the same legal liabilities, and 
abolishing the rule that statutes in dero- 
gation of the common law shall be strictly 
construed, although the statute requires 
him to be made a party to the action. 


Injury — insurance — accident — in- 
tentional injury — mistaken identity. That 
an insured is shot under the mistaken be- 
lief that he is another does not, it is 
held in the Alabama case of Continental 
Casualty Co. v. Cunningham, 66 So. 41, 
L.R.A. 1915A, 538, prevent the shooting 
from being intentional within the mean- 
ing of an accident insurance policy re- 
ducing the recovery in case the injury 
results from the intentional act of in- 
sured or any other person. 


Insurance — accident — poison ivy. 
Chance contact with poison ivy which re- 
sults in death is held in Railway Mail 
Asso. v. Dent, — C. C. A. —, 213 Fed. 
981, L.R.A. 1915A, 314, to be within the 
operation of a policy insuring against 
death from accident, but providing that 
no sum shall be due unless the accident 
alone results in producing visible external 
marks of injury or violence, nor unless 
the death results wholly from that injury. 
But it is further held that chance contact 
with poison ivy which results in the 
spread of an eruption over the body and 
death is not within a provision in an ac- 
cident insurance policy exempting the in- 
surer from liability where death results 
from poison taken or administered acci- 
dentally or otherwise. 


Insurance — change of beneficiary — 
consent of insurer. The consent of the in- 
surer to a change of beneficiary of an ac- 
cident insurance policy which reserves to 
the insured the right to change the bene- 
ficiary is held in the Iowa case of Ellis 
v. Fidelity & C. Co. 144 N. W. 574, an- 
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notated in L.R.A. 1915A, 109, not made 
essential by a provision therein that no 
assignment of interest under the policy 
shall bind the insurer unless its written 
consent is indorsed thereon; nor by a 
provision that no erasure or change ap- 
pearing on the policy ‘as originally print- 
ed, and no change or waiver of any of 
its terms, shall be valid unless set forth 
in an indorsement signed by an officer of 
the company. It is also held that the 
fact that a policy of accident insurance 
insures the beneficiary named therein if 
within certain age limits and in sound 
condition mentally and physically, against 
certain kinds of bodily injury, but with- 
out requiring any application or medical 
examination, does not require the policy 
to be so construed as to make the consent 
of the insurer essential to a change of 
beneficiary. And a change of the bene- 
ficiary of a policy of accident insurance 
may, where the contract is silent as to the 
method of making such change, be ac- 
complished by a duly executed will. 


Jury — interest in defendant's insurer. 
Where a defendant, in a personal-injury 
action, is indemnified by an employers’ 
casualty insurance company, it is held 
proper in the Nebraska case of Egner v. 
Curtis, T. & P. Co. 146 N. W. 1032, an- 
notated in L.R.A. 1915A, 153, for plain- 
tiff’s counsel to show such fact when im- 
paneling the jury, and to inquire of each 
juror, upon his voir dire, whether he is 
a stockholder or agent, or in any manner 
interested in such company. 


Libel — privilege — conduct of pupil. 
The question as to the privilege of a com- 
munication to school authorities, with 
reference to a pupil, in an action for libel 
and slander, was discussed apparently for 
the first time in Hansen v. Hansen, 126 
Minn. 426, 148 N. W. 457, L.R.A. 
1915A, 104, which holds that a letter sent 
to the county superintendent of schools, 
by the father of a pupil in a district 
school, containing charges of impropriety 
by another pupil upon the school grounds 
during school or recess hours, is quali- 
fiedly privileged. Actual malice must be 
proved before there can be a recovery in 
libel. 


Mail — loss — recovery by government. 
The United States is held entitled in 
United States v. Atlantic Coast Line R. 
Co. — C. C. A. —, 215 Fed. 56, L.R.A. 
1915A, 374, to recover from a carrier to 
which it has intrusted mail for transpor- 
tation, damages for the loss of the mail 
through the carrier’s negligence. But it 
is further held that the government can- 
not hold a railroad company liable for 
loss of articles such as diamonds, which 
have been committed to its possession for 
transportation as mail, contrary to postal 
regulations making them nonmailable 
matter. 


Marshal — loss of property — effect of 
owner’s negligence. That the owner of a 
boat which has been seized by a marshal 
under a warrant of arrest in an admiral- 
ty proceeding fails to take steps to pro- 
tect it or to notify the marshal of its peril 
is held in Palmer v. Costello, 41 App. D. 
C. 165, not to prevent his holding the 
marshal responsible for its loss in case it 
sinks through the latter’s failure proper- 
ly to protect it, and the fact that the 
owner has filed a cross libel in the case is 
immaterial. A note on the liability of an 
officer for the destruction of or damage 
to property seized under writ or process 
is appended to the foregoing case in 
L.R.A. 1915A, 193. 


Negligence — attractive nuisance — un- 
protected mill race. That the maintenance 
of an unprotected mill race over private 
property near a public highway will not, 
although it is resorted to by children for 
amusement, render the owner liable for 
the death of a child by falling into it and 
drowning, is held in the Oregon case of 
Riggle v. Lens, 142 Pac. 346, L.R.A. 
1915A, 150. 


Negligence — electricity — liability for 
escape. Knowingly to permit electricity 
to escape into a pole near a path which 
an owner permits children to use, so as 
to render the pole dangerous to one com- 
ing near it, is held such recklessness in 
Romana v. Boston Elev. R. Co. 218 Mass. 
76, 105 N. E. 598, L.R.A. 1915A, 510, 
as to render the owner liable for injury 
to a child by electricity escaping from 
the pole, although the child is a mere li- 
censee upon the property. 
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Nuisance — emptying sewage into stream 
— remedy against municipality. Although 
a municipal corporation cannot be sued 
without legislative consent, if the Con- 
stitution prohibits the taking of private 
property for public use without com- 
pensation, the authorization by the leg- 
islature of condemnation by a munici- 
pality of the right to turn sewage into a 
stream is held in Parish v. Yorkville, 96 
S. C. 24, 79 S. E. 635, L.R.A. 1915A, 
282, to impose the correlative duty of 
making compensation, which may be se- 
cured, if the municipality fails to take 
the initiative, by proceedings under the 
condemnation statute, instituted by the 
property owner, to secure this compen- 
sation, or to compel the municipality to 
proceed to condemn the right. 


Nuisance — gas manufacturing — water 
pollution. A gas manufacturing com- 
pany is held in the New Jersey case of 
Ballantine v. Public Service Corp. 91 
Atl. 95, L.R.A. 1915A, 369, not to have 
the right to use its works in the manu- 
facture of gas in such manner as to ac- 
cumulate polluting matter upon its land, 
and negligently allow it to percolate 
through the soil and contaminate the 
well water of its neighbor. 


Office — recall — misfeasance — trad- 
ing votes. The voting by a municipal 
councilman for a proposition coming be- 
fore the council in consideration of an- 
other councilman voting for a proposi- 
tion in which he was interested is held 
in the Washington case of Pybus v. 
Smith, 141 Pac. 203, L-.R.A. 1915A, 285, 
to be within the operation of a statute 
providing for the recall of officers‘ for 
malfeasance in office. 


Officer — health officer — change of 
salary. A health officer elected by the 
state board of health under statutory 
authority to fix his term of office and 
salary is held in the Alabama case of 
State v. Sanders, 65 So. 378, L.R.A. 
1915A, 295, not within the operation of 
a constitutional provision that the com- 
pensation of any officer elected to any 
civil office of profit under the state 
or any county or municipality shall not 
be increased during the term for which 
he shall have been elected or appointed. 
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Option — sale by vendor — effect. 
The sale of his interest in the property 
by one who has given an option upon it 
for a valuable consideration is held in 
the Oregon case of Fargo v. Wade, 142 
Pac. 830, L.R.A. 1915A, 271, not such a 
breach of his undertaking to convey as 
to relieve the one holding the option 
from paying the consideration which he 
had undertaken to pay for the option, 
if the vendee took with notice of its ex- 
istence. 


Partnership — to deal in lands — writ- 
ing. An oral partnership agreement to 
share in the profits and losses arising 
from the purchase and sale of real es- 
tate is not within the statute of frauds; 
and the existence of such’ partnership, 
and the interest of the members of the 
firm therein, it is held in the Oklahoma 
case of Thompson v. McKee, 142 Pac. 
755, annotated in L.R.A. 1915A, 521, 
may be established by parol evidence. 


Principal and agent — unlicensed busi- 
ness — liability of agent. That the local 
agent of a telephone company which has 
forfeited its license to do business in a 
municipality cannot be prosecuted indi- 
vidually for conducting such business 
without a license is held in the Missouri 
case of Carterville v. Gibson, 168 S. W. 
673, which is accompanied with recent 
cases on the subject in L.R.A. 1915A, 
106. 


Public service corporation — rates — 
right to operating expenses. That a tem- 
porary injunction may be granted against 
the enforcement by a state railroad com- 
mission of a rate for intrastate passen- 
ger service which will not permit the 
railroad, when it is included in its total 
income from all sources, to pay the oper- 
ating expenses of the road when eco- 
nomically conducted, is held in Bellamy 
v. Missouri & N. A. R. Co. — C. C. A. 
—, 215 Fed. 18, which is accompanied 
in L.R.A. 1915A, 1, by an extensive note 
on returns to which public service cor- 
porations are entitled. 


Public improvement — responsible bid- 
der — defective work. Where, through 
the use of defective material in its con- 
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struction, a county bridge has to be re- 
built at the cost of the county, the com- 
missioners are held justified by virtue of 
that fact, in Wyandotte County v. Davis, 
92 Kan. 672, 141 Pac. 555, L.R.A. 
1915A, 198, in refusing to regard the 
contractor who built it as “responsible,” 
within the meaning of that word as used 
in the statute requiring a contract to be 
let to the lowest responsible bidder, not- 
withstanding any evidence that may be 
offered concerning his solvency and ef- 
ficiency. 


Public improvement — withdrawal of 
bid — recovery of deposit. A bidder for 
public works is held not entitled in Balti- 
more v. J. L. Robinson Constr. Co. 123 
Md. 660, 91 Atl. 682, annotated in 
L.R.A. 1915A, 225, to withdraw his bid 
and recover his deposit before the open- 
ing of the bids, under a statute making 
all bids irrevocable, and requiring a de- 
posit to accompany each bid, which shall 
be forfeited in case the depositor fails 
to execute the contract which is awarded 
to him. 


Railroad — abandonment of branch — 
right to permit. A railroad company, it 
is held in Iowa v. Old Colony Trust Co. 
— C.C. A. —, 215 Fed. 307, may be 
permitted to abandon a branch line which 
is not self-supporting, is in a dilapidated 
condition, and for the continued opera- 
tion of which there is little public neces- 
sity, where the road is insolvent, with 
no means of obtaining the money for re- 
habilitating the branch, the operation of 
which in its present condition is danger- 
ous, while its attempted operation jeo- 
pardizes the successful operation of the 
remainder of the system, for which there 
is public need. The right of a railroad 
to abandon the operation of its road is 
the subject of the note accompanying the 
foregoing case in L.R.A. 1915A, 549. 


Railroad — propelling automobile into 
side of train — duty of railroad company. 
A railroad company is held not bound 
in the New Hampshire case of Gage v. 
Boston & M. R. Co. 90 Atl. 855, anno- 
tated in L.R.A. 1915A, 363, to provide 
gates and lights or crossing tenders at 
highway crossings after dark, to prevent 
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collision of automobiles with the sides of 


trains which may be passing over the 
crossing. 


Set-off — claim of estate against debt of 
decedent. An administratrix who, by 
sanction of court, has deposited funds 
of the estate in a bank which becomes 
insolvent, is held entitled in the Cali- 
fornia case of People ex rel. Webb v. 
California Safe Deposit & T. Co. 141 
Pac. 1181, to set off the account against 
a claim of the bank against decedent, 
which had been allowed in the probate 
court. The decisions on set-off as be- 
tween a debt due from a decedent and 
a claim arising, after the decedent’s 
death, out of a transaction with an exe- 
cutor or administrator, are gathered in 
the note accompanying the foregoing 
case in L.R.A. 1915A, 299. 


Tax — credits secured and unsecured of 
record — different rates. The legislature 
is held entitled in the Alabama case of 
State v. Alabama Fuel & Iron Co. 66 
So. 169, annotated in L.R.A. 1915A, 185, 
to subject solvent credits except such 
as are secured by instruments of record 
to an ad valorem tax, and the latter to 
a recording tax much less in amount, 
under constitutional provisions that all 
taxes levied on property are to be as- 
sessed in exact proportion to the value 
of the property, and that the property of 
corporations, associations, and individ- 
uals shall be taxed at the same rate. 


Telegraph company — identity of sender 
— necessity of investigation. In the ab- 
sence of facts or circumstances which 
would suggest or arouse suspicion in the 
mind of a person of ordinary caution of 
false impersonation, or of want of au- 
thority, the exercise of reasonable care 
by a telegraph operator to receive mes- 
sages from those only who have author- 
ity to send them is held in the New Mex- 
ico case of State Bank v. Western U. 
Teleg. Co. 142 Pac. 156, annotated in 
L.R.A. 1915A, 120, not to require him 
to investigate the identity or authority of 
those who present them. 


Water — percolating — right of surface 
owner. That a landowner has not the 
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absolute and unqualified property in all 
water percolating in his soil and collect- 
ing in his wells, to do as he pleases with 
it, but has the right to its use in a rea- 
sonable manner and to a reasonable ex- 
tent for his own benefit for manufac- 
turing purposes, as well as for domestic 
consumption and the like, is held in the 
New Jersey case of Ballantine v. Pub- 
lic Service Corp. 91 Atl. 95, annotated 
in L.R.A. 1915A, 369. 


Water — requiring consumer to install 
meter. The right of a municipal corpo- 
ration owning and maintaining water- 
works, to require the use of water met- 
ers at the expense of the consumers, 
seems to depend upon its statutory or 
charter powers; and it seems clear that, 
as held in Farkas v. Albany, 141 Ga. 
833, 82 S. E. 144, annotated in L.R.A. 
1915A, 320, the municipality may, under 
proper legislative authority, install on 
the sidewalk in front of the premises of 
a property owner, a water meter through 
which he could take water, and require 
him to pay the cost thereof, and have 
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[NOTE.—The more important of these decisions will be reported, with full annotations, in British Ruling Cases. } 


Copyright — announcement of exhibition 
of copyrighted film as infringement. In the 
English copyright act, the rights of the 
owner of the copyright are described as 
comprising “the sole right to produce or 
reproduce the work or any substantial 
part thereof in any material form what- 
soever, to perform the work or 
any substantial part thereof in public 

ee the sole right to au- 
thorize any such acts as aforesaid.” The 
statute also provides that “copyright in 
any work shall be deemed to be infringed 
by any person who, without the consent 
of the owner of the copyright, does any- 
thing the sole right to do which is by 
this act conferred on the owner of the 
copyright.” In Fenning Film Service 
v. Wolverhampton, Walsall, & District 
Cinemas [1914] 3 K. B. 1171, it is held 
that one to whom a copyrighted moving 
picture film has been let for exhibition 
at certain specified places, and no others, 
and who has announced an intention, by 
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the water cut off upon his refusal to 
pay. 


Will — condition of divorce — validity. 
Making the vesting of a legacy depend 
upon the legatee’s separation from his 
wife through her death, a divorce, or 
other permanent separation, is held not 
void as against public policy, in Dabolli 
v. Moon, 88 Conn. 387, 91 Atl. 646, 
L.R.A. 1915A, 311. 


Will — testamentary capacity — hallu- 
cination. That one is occasionally in a 
sort of stupor, forgets what she is talk- 
ing about, denies ownership of property 
when what she possesses is disappoint- 
ing and not very remunerative, and that 
she has hallucinations that men are hid- 
ing near her, spying on her, and wishing 
to rob her, is held in Re MacCrellish, 
167 Cal. 711, 141 Pac. 257, not to show 
absence of testamentary capacity. The 
question as to what is testamentary ca- 
pacity is the subject of the note appended 
to the foregoing decision in L.R.A. 
1915A, 443. 
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means of posters and handbills, of ex- 
hibiting the film at an unauthorized 
place, may be considered guilty of in- 
fringement of the copyright under the 
above statute. 


Easement — right of way — right of 
servient owner to fence. The _ English 
case of Pettey v. Parsons [1914] 1 Ch. 
704, heretofore noted in these columns 
as holding that where a right of way 
over land laid out as a roadway is grant- 
ed or reserved to the owner of adjoining 
land as appurtenant thereto and to “every 
part thereof,” he may pass from his land 
to the roadway at any point he may from 
time to time desire; and therefore that 
the owner of the servient tenement is 
not entitled to maintain a fence along 
the edge of such roadway,—has been re- 
versed by the Court of Appeal in [1914] 
2 Ch. 653, on the ground that although 
the owner of the dominant tenement may 
have had the right to go upon the road 
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from any portion of his land, he had 
not the right to do so at any moment, 
but was entitled only to reasonable ac- 
cess to the roadway, and therefore that 
the owner of the servient tenement was 
entitled to maintain a fence with such 
gates therein as would give reasonable 
opportunity for the exercise of the right 
of way. 


Highways — rights of abutting owner — 
display of advertising. The courts are 
not often called on to define in detail the 
right possessed by the owner of premises 
abutting on a highway, known as the 
right of access. This gives special in- 
terest to the decision in Cobb v. Saxby 
[1914] 3 K. B. 822, where it was held 
that the owner of a house adjoining a 
public highway has precisely the same 
rights as regards the highway with re- 
spect to the wall of his house as he has 
in the case of a door or other entrance 
leading from his house on to the high- 
way; and that if another person inter- 
feres with the view of advertisements 
displayed upon such wall by means of a 
projecting structure attached to his own 
premises, he has a good cause of action 
against the author of such interference. 


Homicide — provocation necessary to 
constitute manslaughter — defective mental 


balance. That the test to be applied in 
order to determine whether homicide 
which would otherwise be murder is 
manslaughter by reason of provocation 
is whether the provocation was sufficient 
to deprive a reasonable man of his self- 
control, not whether it was sufficient to 
deprive the particular person charged 
with murder,—a person not of good men- 
tal balance, though not insane in the 
proper legal sense of the term,—of his 
self-control, is held by the English court 
of criminal appeal in Rex v. Lesbini 
[1914] 3 K. B. 1116, the court remark- 
ing that it was not inclined to go in the 
direction of weakening in any degree the 
law that a person who is not insane is 
responsible in law for the ordinary con- 
sequences of his acts. 


Infants — loan obtained by misrepresent- 
ing age — liability. Although an infant 
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may be liable in tort ger: ally, he is not 
answerable for a tort diicctly connected 
with a contract which, as an infant, he 
would be entitled to avoid. Where, 
therefore, an infant has procured a loan 
by fraudulently representing that he was 
of full age, he cannot be made liable in 
an action for damages for fraud, or in 
an action for money had and received by 
him to the use of the lender. And while 
courts of equity have interfered to make 
an infant restore property found in his 
possession which he had obtained by 
fraudulent misrepresentation, the equity 
powers of the court will not be exercised 
to compel repayment of a loan where the 
money has been spent. So held by the 
English Court of Appeal in R. Leslie 
v. Sheill [1914] 3 K. B. 607. 


Libel and slander — calling a man a 
German. The English nisi prius courts 
have found occasion to hold that in the 
present state of public opinion in Eng- 
land it is defamatory to circulate a re- 
port concerning another that he is a Ger- 
man, and have even granted injunctions 
against the circulation of such a state- 
ment in cases where its effect was to in- 
jure complainant’s business. See 49 Law 
Journal, p. 542. 


Marine insurance — insurance of cargo 
against capture —- abandonment of voyage 
at port of shipment in anticipation of cap- 
ture — constructive loss. That a reason- 
able anticipation that a cargo insured 
against capture will be captured if it 
goes forward will not warrant the as- 
sured from causing the cargo to be dis- 
charged at the port of shipment, selling 
it and giving notice of abandonment to 
the underwriters, even though the under- 
writers have notified the assured that if 
the cargo were sent they would take the 
position that the assured deliberately 
caused any loss occasioned by the perils 
insured against, is held in Kacianoff v. 
China Traders Ins. Co. [1914] 3 K. B. 
1121, the ground of decision being that 
the vessel not having set out to sea with 
the cargo, the risk insured against had 
never begun to operate. 





Like glimpses of forgotten dreams.—Tennyson. 


Living on a Rug. I want my critics 
to go to their homes and pick out a par- 
lor rug about 4 feet wide and 7 feet long. 
I want each one of them to stand on one 
of these little rugs. I will even let them 
sit down or lie down, but I want them 
to make that little rug their home for 
one hour. Let them stay on such a rug 
without breaking over the boundaries 
even for a second. I warrant they will 
never again talk about luxuries in Sing 
Sing prison. I want them to remember 
that we have cells in Sing Sing which 
are only 3 feet and 4 inches wide, 7 feet 
long and only 64 feet high, and that men 
often stay in those cells for twenty hours 
on Sundays, the Lord’s Day. Don’t you 
think it is rather cynical to talk about 
luxury so long as men must stay in cells 
like that? But they are even worse than 
I have pictured them, for there is no 
ventilation—Warden Thomas Mott Os- 
borne. 


In a Nutshell. Judge Martin Grover 
was known not only as a most able law- 
yer and judge, but as one of the wittiest 
men of western New York. His self- 
possession never deserted him. 

He was once trying a case before 
Judge Drayton, who after a time became 
impatient at what he considered the un- 
necessary detail of the facts in the case. 

“This case, Mr. Grover,” said his 
Honor, “is in a nutshell.”’ 

Grover continued the case without re- 
garding this remark. 

“Mr. Grover,” repeated the judge, with 
considerable asperity, “this case is in a 
nutshell ; you are taking up too much time 
with it.” 

“It may be in a nutshell, your Honor,” 


said Grover, “but then, I think this court 
is bound to take judicial knowledge of 
the fact that nutshells are of all sizes, 
from an Alleghany county beechnut up 
to a cocoanut. And this case, with all 
respect to your Honor, is in a cocoanut 
shell; and if you don’t let me try it in 
my own way, Peck there will make 
beechnuts, and small ones at that, of my 
client !’’ 

The judge’s face relaxed as he listened 
to this ingenious reply, and Grover con- 
tinued his case in his own way. 


Puzzled. It is not surprising that 
courts should be perplexed at times by 
the arguments of opposing counsel, but 
such perplexity is seldom so frankly con- 
fessed as by a western justice of the 
peace, who tried a man for the theft of 
a cow. The evidence was heard, and 
the lawyers made their arguments, each 
presenting the most convincing reasons 
in support of his own side of the case. 

The justice was anxious to do right, 
but was unable to decide, and after a 
long time the lawyers asked that he give 
some kind of a verdict at once, so that 
they could go home. 

Thereupon the justice rose from his 
seat, motioned one of the attorneys to 
follow him, and left the room. The two 
men went round the corner of the build- 
ing. 

“See here,” said the judge, “you law- 
yers have got me muddled. I first 
thought you was right, then I thought the 
other fellow was; you spoke again and 
I was sure you was exactly right, but 
after you set down and he come again I 
felt sure he was right. 

“Now I'll declare that I don’t know 
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what to do. I know you lawyers just 
talk anyway, but now I want to ask you 
as a man, not as a lawyer, what you 
would do if you was me. I have a heap 
of confidence in you as a man, but 
wouldn’t like to take your advice as a 
lawyer.” 

How the case was decided we are not 
informed, but probably the reader will 
be able to guess. 


All Sorts of Losses. ‘Losers must have 
leave to speak,” said Colley Cibber a 
century and a half ago, and so says the 
law. But in speaking they sometimes 
make strange work of it. Here is a 
claim for a real “lose” made to the legal 
department of the Great Northern Rail- 
way Company, of which Mr. Charles S. 
Albert is attorney. “I find you object to 
mine clame for horse or mare killed. If 
you come to Wenatchee I like to ex- 
plaine to you the fool lose of mine and 
satisfie you I am not to excessive in mine 
clame.” 

But for “a fellow that hath had losses,” 
as Shakespeare says, the palm belongs 
to the claimant who, in leaving the track 
on the approach of a train, “runn out- 
site of the Rails maybe vrom 3 to 5 foots 
and daun I went about 10 Feet or so in 
the Creek and I baderet myself very 
badle up I got heurt on 3-4 deferent 
plaeses besite I lost my head and a cou- 
ple small other dings.” 


“Sober as a Judge.” Mr. Justice 
Darling suggests that the saying, “As 
sober as a judge,” originated from the 
fact that 100 years or so back judges 
were the only sober people in the coun- 
try. North of the Tweed, where the say- 
ing is also current, judges were certainly 
not conspicuous for sobriety. Andrew 
Lang relates that “a great Scottish judge 
was once compelled to abstain from al- 
cohol for six weeks. He then discovered 
that for thirty years of a learned and 
respected and valuable career he had nev- 
er been for one hour really sober. He 
had his ‘morning’ when he rose; his 
‘twelve hours’ at noon. On the bench he 
and the other judges solemnly and duti- 
fully absorbed their bottle (say a bottle 
and a Scot’s pint) of port. Then he 
dined and sat over the claret till he titu- 
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bated to bed. Then he rose, had a tub, 
and had his morning glass of whisky or 
brandy, and so on.”—London Chronicle. 


Aeroplane Deliveries. Quenching the 
thirst of citizens in “dry” territory by 
aeroplane liquor deliveries from “wet” 
districts is in violation of the Webb law, 
Representative Webb, of North Caro- 
lina, its author, recently declared. 

When his attention was called to the 
aeroplane scheme to deliver liquor from 
“wet” to “dry” West Virginia 2t Wheel- 
ing, he said: 

“It’s a novel plan, but no such device 
can circumvent the Webb act.” 


He Objected. A prominent business 
man of Washington, “who was kissed by 
a chorus girl in the presence of his wife,” 
has brought suit for the sum of $1,500. 

He states in his bill that the act caused 
“him great mental pain and anguish, and 
made him the subject of ridicule.” 

He and his wife attended the perform- 
ance of the “Southern Rosebuds” at the 
Casino Theater. He says, “Certain la- 
dies” came down the aisles from the 
stage, and one of them “did assault the 
plaintiff with intent to kiss,” and, “in 
spite of the attempts of the plaintiff to 
push her away, did kiss the plaintiff.” 


Quoting Authorities. “When you as- 
sert a proposition of law,” said his Honor 
to counsel for the defendant, “you will 
please be prepared with authority to sus- 
tain it. This court is not accustomed to 
accept implicitly the statement of coun- 
sel as to what the law is.” 

The learned counsel bowed, and the 
next morning in another case squarely 
began his argument as follows: “This, 
may it please your Honor, is an action 
at law. Law is a rule of action pre- 
scribed by a superior to an inferior pow- 
er. I refer your Honor to Blackstone’s 
Commentaries, page 1.” “That will do, 
sir,” said the court, as the members of 
the bar laughed. You are fined $5 for 
contempt of court.” 

“Your Honor,” remonstrated the law- 
yer, “you place me between the Devil and 
the deep sea. If I fail to quote authori- 
ties you decide against me, and if I do 
quote them at a cost of $5 each, you will 
soon drive me into insolvency. 
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Attorney at Law and Jack of All Trades. 
In the late 70’s writes Mr. Thomas Fitch 
of the Los Angeles Bar, there strayed 
into a mountain city in Arizona a long, 
lean emigrant from Vermont. He be- 
gan his business and professional life by 
building a tent house on a lot leased at 
a trifling rental. Here he erected a tink- 
er’s furnace. With a wheelbarrow he 
busied himself in gathering discarded 
tomato cans which abounded in the rear 
of the restaurants and residences. Then 
he inserted in the weekly paper an ad- 
vertisement, which read as follows: 


STEPHEN W. Mouser. 


Attorney at Law and Jack of all trades. 
Will practice in the Justices and District 
Court, Dig Wells, Whitewash Fences, 
Clean Vaults, Lay Stone Walls. 


TomMATO CAN CHEAP RooFs A SPECIALTY. 


Counsels litigants; draws papers, and 
acts as arbitrator. Fresh vegetables and 
eggs for sale. Office and residence in 
tent house next to Andy McLean’s gin 
mill. Charges reasonable. Give me a 
call. 


“Jack,” as he was generally known, 
did a rushing business from the start. 
He soon, to the astonishment and de- 
light of the camp proved his right to the 
title of a “Jack-legged lawyer.” He had 
an excellent command of pungent phrases 
and vituperative English, and was not 
unwilling to roast the witnesses and the 
lawyer on the other side. He had a case 
in the justice’s court involving the own- 
ership of a wall-eyed blue mule. The 
principal witness against his client was a 
bully, known as Bad Man Blister. At 
recess Blister approached Mouser and 
said to him, “See here, if when you argue 
this case you mention my name disre- 
spectfully, I'll beat you plum to death.” 
“O well,” replied Mouser, “I don’t want 
to die that way, and I won't mention 
you.” 

When court reconvened Mouser ap- 
peared with a law book in his hand and 
a dragon six shooter strapped around 
his waist. “If your Honor pleases,” said 
he, for the attorney on the other side 
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I have Story on Sales, and for the lying 
witness Blister, if he interrupts me, I 
have Colt on Revolvers.” 


The argument proceeded without in- 
terruption from Blister, although that 
gentleman was described by Mouser as 
a cross in appearance between a lady 
bulldog and an itinerant preacher, with 
the impulses of Ananias, the courage of 
a coyote, and the conscience of a pole- 
cat. 

Mouser defended a drunken miner 
who was indicted for an assault with a 
deadly weapon; namely, a pistol loaded 
with powder and leaden balls. 

All of the chambers of the revolver ex- 
cept one had been discharged by the 
accused at a fleeing enemy, but no shot 
took effect. The sheriff took charge of 
the pistol and placed it in his desk. 
Mouser gained access to the desk, sur- 
reptitiously extracted the ball from the 
undischarged chamber, and supplied its 
place with a pellet of soap colored to re- 
semble a bullet. 

When the case was argued, Mouser 
said to the twelve good men and true: 
“There has been no proof offered here, 
gentlemen, that this pistol was loaded 
with powder and leaden ball. If not so 
loaded, it was not a deadly weapon, and 
you must acquit the defendant.” 

“Look at the undischarged chamber,” 
interrupted the district attorney. “Well, 
look at it, gentlemen,” rejoined Mouser. 
My client, who is not permitted, under 
the law, to testify, tells me that he was 
preparing to celebrate the Fourth of 
July, that he loaded the pistol with pow- 
der only ; with some soap, colored to rep- 
resent bullets, and that he fired five of 
these at the prosecuting witness just for 
fun, and with no intention of injuring 
him. The sheriff has had the pistol ever 
since. Let him hand the cylinder to the 
jury for examination. 

The jurymen examined the cylinder, 
picked at the load in the undischarged 
chamber, and pronounced it to be soap. 
And the verdict was, “Not guilty.” 


Taken Under Advisement. There were 
large fees paid to attorneys in Arizona 
in the olden golden days, and there was 
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as able a bench and bar as could be 
found in any eastern community. One 
of the judges—now dead, of course, for 
almost everybody who is anybody is dead 
—was a jurist, a philosopher, and a wag. 
On one occasion a motion had been made 
before him to discharge from attachment 
a pair of valuable buggy mules, and on 
the last day of the month, at Prescott, 
the motion was argued at great length 
before him. 

The judge was due to open court at 
Mineral Park, 140 miles distant, the fol- 
lowing week. He was the possessor of 
a light ambulance which he used in travel- 
ing about the circuit; but he owned no 
horses, finding it more convenient and 
economical to hire animals for each jour- 
ney. 

“Gentlemen,” said the court, “this mo- 
tion which you have so elaborately and 
so ably argued will involve for its deter- 
mination the examination of a large num- 
ber of authorities, and I will not have 
time to look into them until after my 
return from Mineral Park. I will there- 
fore take the motion under advisement 
until then. And gentlemen,” said his 
Honor urbanely, “I understand that you 
are both going to Mineral Park to attend 
court. I will be glad to have you occupy 
seats in my ambulance during the jour- 
ney, and I suggest that it will promote 
both the ends of justice and our personal 
convenience if I also take the mules un- 
der advisement. The court hears no ob- 
jection. Mr. M., you are a native of 
Missouri, and naturally understand the 
needs and characteristics of mules. I 
appoint you judicial equery for the trip. 
Mr. F., your rotund form suggests your 
familiarity with the good things of this 
life and where to get them. I appoint 
you judicial commissary, and remind you 
that we shall probably be obliged to camp 
out for one or two nights, and that the 
only water to be obtained requires to be 
qualified with spiritus vini fermenti. Is 
that all satisfactory?” 

“Quite so.” 

“The mules will, I am sure, enjoy the 
trip.” 

“Mr. Sheriff, adjourn court to meet 
next Tuesday at Mineral Park.” 


Receiving Sentence. “Mr. Blank,” said 
the judge, “this is the time appointed by 
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the court for sentencing Patrick Bran- 
nigan, who has been convicted of house- 
breaking. His counsel, I learn, is ill. 
Will you please appear for the defendant 
for the purpose of receiving sentence?” 

Mr. Blank signified his acceptance of 
the duty required of him. 

“Patrick Brannigan,” said the court, 
“stand up and receive your sentence.” 

Brannigan, who was a little measly 
Irishman, with mutton-chop whiskers 
and one bad eye, turned deprecatingly 
to the counsel appointed for the occasion. 
“Mr. Blank,” said he, “I’m not feeling 
very well this morning, Won’t you please 
stand up and receive my sintince for 
me?” 


Costly Evidence. Curran, when a 
young attorney, defended a poor devil 
who was charged with robbing a noble- 
man. On trial the victim positively 
identified the thief, saying, though the 
robbery occurred at night, the moon was 
bright enough to allow him to see the 
face of his assailant. The driver and 
footman both gave similar testimony. 
Curran addressed the court and the jury. 
He pleaded that his client was not guil- 
ty—had been at home, 15 miles away 
from the scene of the robbery at the time 
of its occurrence. He could not prove 
an alibi, for a wife could not testify for 
her husband, and his child was not old 
enough to know the import of an oath; 
but he could introduce the only witness 
the prosecution had depended on for 
identification—the moon. “The driver 
and footman testified as they did because 
their master did so.” There Curran 
called for the almanacs. Several of the. 
red-bound pamphlets were brought in. 
The judge took one. Turning to the date 
of the robbery, which occurred at 11 
o’clock, it was discovered that no moon 
arose that night, and the prisoner was 
acquitted. He talked to Curran about 
it afterwards, and the attorney said: 
“You gave me £20 to defend you. Well, 
I only got about £2 of that. It cost £18 
to get those almanacs printed.” Crim- 
inal Law Magazine. 


An Eloquent Plea. I shall never for- 
get, writes George M. Curtis of that bril- 
liant lawyer Granville P. Jenks (the 
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father of Justice Almet F. Jenks, of 
Brooklyn), the occasion of his defense of 
Judge William Fullerton, who was in- 
dicted in the Federal court for a viola- 
tion of the revenue law. The distinct 
charge was corruption in his professional 
conduct relative to a case in which he had 
been retained by the government. As 
is well known, Judge Fullerton at the 
time of his indictment was one of the 
leaders of the American bar. His signal 
ability as a cross-examiner was recog- 
nized by the whole profession, and, as is 
well remembered, he was the counsel who 
cross-examined Henry Ward Beecher in 
the celebrated Tilton suit. On his ar- 
raignment in the Federal court, under the 
indictment to which I have referred, 
Judge Woodruff was on the bench, and 
the motion was to take the case from the 
jury, on the ground that no cause of ac- 
tion had been made out by the govern- 
ment in the proof of the case sustaining 
the indictment. A great array of coun- 
sel appeared for Judge Fullerton, and 
among them were Stoughton, Beech, and 
some of the most illustrious members of 
the legal profession, including Mr. Jenks, 
who spoke last. Mr. Stoughton and oth- 
ers were heard by Judge Woodruff, and 
he shook his head at times in a negative 
way, as much as to say that he did not 
concur with them in their views in re- 
gard to the facts and the law, and then 
it was that Mr. Jenks, rising to his feet, 
commenced that plea for the defendant, 
which will be remembered as long as the 
lives of those who heard it shall endure. 
In a most musical voice he began his 
argument, and he had spoken but a few 
momients when the presiding judge rested 
his head on his hand and began earnestly 
to look at the spéaker. Mr. Jenks gave 
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the whole history of the revenue law, its 
origin, its philosophy, its application, its 
necessity ; and then entered into a discus- 
sion of the legal principles which con- 
trolled the offense charged, and discussed 
from a common-law and statutory view 
the indictment under consideration and 
the evidence which had been produced to 
support it, and he closed with the follow- 
ing beautiful appeal and tribute to his 
client. He said: “I have thus shown the 
court, as I believe, that this defendant 
cannot be, under this indictment and this 
proof, violently torn from the compan- 
ionship of his brethren and condemned 
as guilty of the crime charged against 
him, to go from this place in the pitiless 
custody of the law to a captivity worse 
than death, to a capitulation of all that he 
has acquired in a life of usefulness and 
honor. I pray the court to direct that the 
heel of this prosecution be taken off the 
neck of our brother, and that he be not 
crucified on the cross of malicious error, 
and, in the sublime prayer of the com- 
mon law, ‘may God grant him quick de- 
liverance.’”’ Mr. Jenks spoke about an 
hour and a quarter, and during that time 
all listened with rapt attention, and the 
gleam of hope came into the eyes of the 
defendant as he listened to the powerful 
utterances, clothed with magic beauty, of 
his protector and champion. The court 
said on the conclusion of Mr. Jenks’ 
argument: “The court will grant the 
motion,” and Mr. Jenks departed from 
the court room with the consciousness 
that he had preserved the liberty, the 
character, and name of one great in the 
historv of his profession, of one who was 
thus spared in the time to come to do 
great work in defense of law, of liberty, 
and the rights of man. 
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A blessed companion is a book.—Jerrold. 


“The Formal Bases of Law.” By Giorgio Del 
Vecchio. Translated by John Lisle. (The 
Boston Book Company, Boston.) 

This treatise constitutes volume X. in the 
Modern Legal Philosophy Series edited by a 
committee of the Association of American 
Law Schools which has heretofore translated 
a number of notable works of a lego-philo- 
sophical character for the benefit of the pro- 
fession. 

The book consists of three essays concern- 
ing “The Philosophical Presuppositions of the 
Idea of Law;” “The Concept of Law,” and 
“The ‘Concept of Nature and the Principle of 
Law.” They form one connected work and 
are presented under the title of “the Formal 
Bases of Law.” 

The author is a distinguished Italian jurist, 
who occupies a professorial chair in the Uni- 
versity of Bologna. Some of his works have 
been translated into several languages. 

“The theme of these writings has long en- 
gaged the attention of philosophers. Much 
controversial literature has been produced in 
discussion as to the true concept of law. 
There is directness and candor in its present 
exegesis, refreshing at this advanced stage of 
the argument. The various schools of philo- 
sophic thought, historical, analytic, empirical, 
positivist, sociological, or by whatsoever names 
they are self-labeled or otherwise classified, 


receive alike from Del Vecchio respectful con- 
sideration. He probes the intent and spirit of 
the law deeply, in explaining its meaning. 

“To vindicate a true concept of the law, as 
a just, vital, spiritual, and uplifting social} 
force, is the proposition read between the lines 
of this masterwork. The author would infuse 
into the law the moral tone which it should 
possess, in all its manifestations.” 


s “The Law of Arrest in Civil and Criminal Ac- 

tions.” By Harvey Cortlandt Voorhees. 2d 

ed. (Revised and enlarged) 12 mo. Limp 
Leather, Gilt Edges, $3. 

“Remington on Bankruptcy.” 2d ed., 1915. 

3 Vols. Law Buck- 


By Harold Remington. 
ram, $19.50. 

“The Law of Contract during War.” (With 
leading cases, statutes, and orders in council.) 
By William Finlayson Trotter. (English) 
Royal 8vo., $4.50. 

“Creditors Rights and Remedies.” By Gar- 
rand Glenn. 8vo. Law Buckram, $3. 

““Wigmore’s Supplementary Volume V., (1915).” 
Royal 8vo. Law Buckram, $6.50. 

“The Rule against Perpetuities.” 3d ed. 
vised and enlarged) By John C. Gray. 
tavo. Law Buckram, $6.50. 

“Police Practice and Procedure.” By 
ius F, Cahalane. 


(Re- 
Oc- 


Cornel- 
Cloth, small 12mo, $1.50. 


Recent Articles of Interest to Lawyers 


Aliens. 

“Rights of Alien Enemies in Our Courts.” 
—50 Canada Law Journal, 608. 

“Alien Enemies in Public Positions.”—51 
Canada Law Journal, 1. 

Amusements. 

“Liability of Proprietor of Place of Public 
Amusement for Injury to Patron.”—21 Case 
and Comment, 718. 

“Liability to Patron for Negligence of Con- 
cessionary.”—21 Case and Comment, 728. 
Argonaut. 

“An Argonaut of 1850-52.”—Overland 
Monthly, January, 1915, p. 49. 


Associations. 


“Liability of Agricultural Society or Fair 


— in Tort.”—21 Case and Comment, 
/ 


Attorneys. 

“Ethics of the Legal Profession.”—9 Illi- 
nois Law Review, 377. 
Automobiles. 

“The Family Automobile.”—2 Virginia Law 
Review, 189. 
Banks. 

“New Opportunities for Trust Companies 
as Fiscal Agents for Municipalities.”—20 
Trust Companies, 42. 
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“Acceptances and the Advantages of a 
Broad Discount Market.”—20 Trust Compa- 
nies, 25. 

“Check Collection and Clearing Problems 
Confronting the Reserve Banks.”—20 Trust 
Companies, 14. 

“How Some Banks Keep Track of Cashiers’ 
Checks.”—9 Bankers’ Home Magazine, 37. 

“Changes in Banking Practice Suggested by 
the Operation of the Reserve System.”’—20 
Trust Companies, 11. 

“Financial Readjustment Necessitated by the 
New Bank Act.”—9 Bankers’ Home Maga- 
zine, 16. 

“System of the Country Banker.”—9 Bank- 
ers’ Home Magazine, 

“Trust Companies and the Question of Mem- 
bership in the Federal Reserve Banks.”—20 
Trust Companies, 7. 

“The Law of Banking.”—32 Banking Law 
Journal, 41. 

“The Negotiable Instruments 
Banking Law Journal, 11. 

Bar Association. 

“American Bar 
Law Journal, 

“The Meeting of the American Bar As- 
sociation.”—26 Green Bag, 534. 

“Ontario Bar Association, 8th Annual Meet- 
ing. The President’s Address.”—51 Canada 
Law Journal, 41. 

Business. 

“How to Bring Back Prosperity.”—The Fra, 
February, 1915, p. 153. 
Carriers. 

“Injuries to Street Car Passengers in 
Boarding and Alighting.”—51 Canada Law 
Journal, 14. 

Church. 

“The Church as a Business Organization.” 
—The Fra, February, 1915, p. 145 
Civil Law 

“American Recognition of the Roman or 
Civil Law.”—9 Illinois Law Review, 400. 
Constitutional Law. 

“The Delegation of Legislative Power.”— 
19 Dickinson Law Review, 91. 

Contracts. 

“The Ancient Hindu Law of Contracts.”— 

3 Contemporary Law Review, 138 


yrignt. 

“The Effect of the Federal ‘Anti-Trust 
Laws’ on Commerce in Patented and Copy- 
tighted Articles."—28 Harvard Law Review, 
394, 


Courts. 

“Rights of Alien Enemies in Our Courts.” 
—50 Canada Law Journal, 7 

“Justice According to Law.”—3 Contempor- 
ary Law Review, 140. 

“A Letter from James Bradley coger to 
Ferdinand Larnaude.”—26 Green Bag, §11 
Criminal Law. 

“Principles of Criminal Anthropology.”—50 
Canada Law Journal, 593. 

“Crime and Disease.”—5 Journal of Crim- 
inal Law and Criminology, , 

“The Mental Examination of Reformatory 
Cases.”—5 Journal of Criminal Law and Crim- 
inology, 


Law.”—32 


Association.”—50 Canada 
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“The Results of Mental and Physical Ex- 
amination of Four Hundred Women Offend- 
ers—With Particular Reference to Their 
Treatment during Commitment.”—5 Journal 
of Criminal Law and Criminology, 704. 

“Criminal Statistics. (Report of Commit- 
tee No. 3 of the Institute of Criminal Law and 
Criminology.)”—5 "cree of Criminal Law 
and Criminology, 6 
Dedication. 

“Dedication of Streets of Pennsylvania.”— 
A University of Pennsylvania Law Review, 


England. ; 

“England: The Puzzle.’—American Maga- 
zine, February, 1915, p. 40. 

Equity. 

“The Powers of Courts of Equity—II.”—15 
Columbia Law Review, 106. 

Evidence. 

“Circumstantial Evidence in Homicide 
Cases.”—20 Virginia Law Register, 721. 

“A Bill to Regulate Expert Testimony. 
(Fourth Report of Committee B of the In- 
stitute of Criminal Law and Criminology.)”— 
—— of Criminal Law and Criminology, 


Expositions. 
“The Architecture and Sculpture of the 
Panama-Pacific International Exposition.”— 

21 Case and Comment, 693 
“Panama-Pacific ‘ International Ex 


sition’s 
eens to Lawyers.”—21 Case and 


omment, 
“The Panama-California Exposition at San 

Diego.”—21 Case and Comment, 704. 

Fiction. 


“The Woman Lawyer.’—26 Green Bag, 525. 
“His Second Case.”—21 Case and Comment, 


“The Captain’s Baby.”—Wide World, Feb- 
ruary, 1915, p. 295. 

“The Sone 
Magazine, February, 1915, 


and os on a tt 


“Leda and the S 
zine, February, 1915, 

“Arthur Orton’s Career’ m_Seribner’s Maga- 
zine, February, 1915, p. 

“The Law and the 
Monthly, January, 1915, p. 34. 

“The Dervish and the Nauteb- — ”"—Over- 
land Monthly, January, 1915, p. 

“Dorothy Speaks in este" -Assettens 
Magazine, February, 1915, p. 47. 

Foreign Countries. 

“A Journey aoe Arabistan.”—Wide World, 
February, 1915, 

“Europe’s Wild West.”—Wide World, Feb- 
ruary, 1915, p. 349. 

“Tsing-Tao, Key to-What [nee 
Magazine, February, 1915, p. 

“Where the Swallows ‘Beaded? ’—Overland 
Monthly, January, 1915, p. 17. 

Forwards ing Agent. 

“The German Forwarding Agent.”—63 Uni- 
versity of Pennsylvania Law Review, 305. 
Franchises. 

“Franchises.”—15 
97. 


ts * “Scribner's Maga- 


Lover.”—Overland 


Columbia Law Review, 





New Books and Recent Articles 


Germany. 

“Militarism and Democracy in Germany. 
Scribner’s Magazine, February, 1915, p. i 
Incompetent Persons. 

“The Application of Lunatics’ Estates for 
the Benefit of Dependent Relatives.”—2 Vir- 
inia Law Review, 204. 
nitiative, Referendum, and Recall. 

“An Argument — the Judicial Recall.” 
—26 Green Bag, 51 
Insurance. 

“Life Insurance and on Credit.”—9 
Bankers’ Home Magazine, 55. 

“Recovery on Accident Policies Limiting 
Liability to Injuries or Death Effected 
‘through External, Violent, and Accidental 
Means.’ ”—2 Virginia Law Review, 178. 
Intoxicating Liquors. 

“Growth of Anti-Liquor Legislation.”—21 
Case and Comment, 738. 


ails. 

“The Hygiene of Jails, Lock-ups, and Po- 
lice Stations."-—5 Journal of Criminal Law 
and Criminology, 695 
Land Banks. 

“Scope and Purpose of the Newly Estab- 
lished Land Bank of the State of New York.” 
—20 Trust Companies, 39. 

Law and Jurisprudence. 

“Interests of Personality.”—28 Harvard Law 
Review, 

“The Principle of the Technicality.”—21 
Case and Comment, 735. 

Law Reporting. 

“Law Reporting and Digesting.”"—50 Can- 
ada Law Journal, 597. 

Legal Tender. 

“Wampum—the Legal Tender of North 
America."—9 Bankers’ Home Magazine, 16. 
Lincoln. 

“Lincoln, the Lawyer.’—21 Case and Com- 
ment, 705 
Martial Law. 

“Unconstitutional Claims of Military Au- 
thority."—5 Journal of Criminal Law and 
Criminology, 718 
Master and Servant. 

“The Common-Law Right of Action for 
Occupational Disease in Pennsylvania.’—63 
University of Pennsylvania Law Review, 183. 

“The Golden Rule in pane ’—American 
Magazine, February, 1915, p. 

Meldrim. 

“General Peter W. Meldrim, President of 
the American Bar Association.”—26 Green 
Bag, 507 
Motor. 

“The Motor in Warfare.”—Scribner’s Maga- 
zine, February, 1915, p. 185. 

Municipal Corporations. 

“New Opportunities for Trust Companies as 
Fiscal Agents for Municipalities.”"—20 Trust 
Companies, 42. 

Neutrality. 

“Belgium y. Germany.”—9 Bankers’ Home 
Magazine, 47 

“The American View of Neutrality.”—2 Vir- 
ginia Law Review, 165. 
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Nuisances, 

“Private Action for Obstruction to Public 
Right of Passage—II.”—15 Columbia Law Re- 
view, 142. 

Partnership. 

“The Uniform Partnership Act, with Some 
Remarks on Other Uniform Commercial 
Laws.”—63 University of Pennsylvania Law 
Review, 196. 

Patents. 

“The Effect of the Federal Anti-Trust 

Laws on Commerce in Patented and Copy- 


— Articles."—28 Harvard Law Review, 


Payment. 

“Payment by a Stranger.”—51 Canada Law 
Journal, 10. 

Personality. 

“Interests of Personality.”—28 Harvard Law 
Review, 343 
Practice and Procedure. 

“Studies in English Civil Procedure. II. 
The Rule-Making Authority.’—63 University 
of Pennsylvania Law Review, 151, 273. 

Public Defender. 


“The Necessity of a Public Defender.”—5 


a of Criminal , Po and Criminology, 


Public Property. 

“The Nature and Limitations of Legislative 
Power over Public Property.”—21 Case and 
Comment, 710. 

Records. 

“National Registration of Births 
Deaths.”—9 Illinois Law Review, 410. 
Roman Law. 

“American Recognition of the Roman or 
Ciyil Law.”—9 Illinois Law Review, 400. 
Taxes. 

“Income Tax-Free Bonds.”—9 Illinois Law 
Review, 423. 

Time. 

“Within or After a Given Time.”—20 Vir- 
ginia Law Register, 733. 
Trusts. 

“Constructive Trusts, Based on Promises 
Made to Secure Bequests, Devises, or Intes- 
we Succession.”—28 Harvard Law Review, 


and 


War. 

“The Arming of Merchantmen:”—51 Can- 
ada Law Journal, 53. 

“Alien Enemies in Public Positions.”—51 
Canada Law Journal, 1 

“Rights of Alien Enemies in Our Courts.” 
= Connin Law Journal, 608. 

“Some Points in International Law in War 
Time.”—50,Canada Law Journal, 612. 

“International Law Notes on the War.’—3 
Contemporary Law Review, 154. 

aters. 

“The Ethical Value and Influence of the 
Panama Canal.”—21 Case and Comment, 714. 
Women. 

“The Results of Mental and Physical Ex- 
amination of Four Hundred Women Offend- 
ers—With Particular Reference to Their 
Treatment During Commitment.”—5 Journal 
of Criminal Law and Criminology, 704 
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Frederick Jesup Stimson 


New Ambassador to Argentina 


FREDERICK Jesup Stimson, who has 

been appointed by President Wilson 
to the newly created post of ambassador 
to the Argentine Republic, is a Boston 
lawyer, residing in the suburb of Ded- 
ham, Massachusetts, and a professor of 
comparative legis- 


lation at the Har- 
vard University 
Law School. He 
is also an author 
under the nom de 
plume of “J. S. of 
Dale,” a_ scholar 
and a publicist. In 
appointing him as 
the first American 
ambassador to Ar- 
gentina, President 
Wilson has twice 
gone to the quiet 
little town of Ded- 
ham for members 
of his diplomatic 
corps. George 
Fred Williams, a 
personal friend of 
Professor Stimson, 
was appointed 
United States min- 
ister to Greece and 
the newly created 
Kingdom of Alba- 
nia. He was also 


credited to Servia. Professor Stimson 
is a native of Dedham, a graduate of 
Harvard College and the Harvard Law 
School. He has been for many years a 
Democrat, through thick and thin. He 
hitched his kite to the star of Democracy 
in the old Mug- 
wump days, and 
has been on the fir- 
ing line ever since. 
His interest in the 
party is something 
more than academ- 
ic. His voice and 
pen have seldom 
been refused when 
they were needed 
or when he was in 
a position to offer 
them. Most of the 
things that he has 
stood for have been 
enacted into law by 
the present Demo- 
cratic Congress. 
Ambassador Stim- 
son is one of the 
best-known author- 
ities on _ political 
and economic ques- 
tions in the United 
States, a novelist 
of no small repute, 
and a scholar 
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whose superior probably cannot be found 
in the American diplomatic corps. 

Professor or Ambassador Stimson is a 
deep student of the American Constitu- 
tion, and has an intimate knowledge of 
current political events. He is an ad- 
vanced thinker on social, political, and 
financial topics as affecting the everyday 
life of Americans, as well as a man of 
broad culture and wide travel. 

Although Ambassador. Stimson has 
mixed considerably in home politics, he 
is not very well known to the local poli- 
ticians, and his appointment came to 
them as a surprise. The average poli- 
tician has little use for scholars in poli- 
tics, except when they consider it nec- 
essary for the party to “make a good 
front,” and then trot them out in some 
honorary position where the scholars 
have a chance to display their literary 
and forensic abilities. 

The new ambassador has just passed 
his fifty-ninth birthday, and lives in the 
ancestral home on the banks of the 
Charles river. He is one of the best- 
dressed men in Boston, and has demon- 
strated that one may wear spats, gloves, 
and carry a cane, and still be a good 
Democrat. He comes from one. of the 
oldest Massachusetts families. His 
grandfather settled in Dedham in 1804 
and was a practising physician. Like his 
grandson-he was a graduate of Harvard. 

Professor Stimson was admitted to 
the Massachusetts bar in 1879, and 
served as assistant attorney general under 
the late Judge Sherman. For a few years 
after the memorable Blaine campaign he 
practised law in New York, making a 
specialty of municipal legislation. Four- 
teen years ago he formed a partnership 
with the late Judge Francis C. Lowell and 
Abbot Lawrence Lowell, present head of 
Harvard University, and, after the death 
of Judge Lowell, with Lawrence M. 
Stockton. 

He served as counsel for the United 
States Industrial Commission which in- 
vestigated labor conditions and trusts, 
at the beginning of the anti-trust move- 
ment. President Roosevelt, it is said, 
drew largely from the report, and to 
some extent adopted the conclusions of 
the commission. Volume 5, and Volume 
11 of the reports are entirely from Pro- 
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fessor Stimson’s hand. His works on 
statute and corporation laws were con- 
sulted and commended by such an able 
authority as James Bryce, in the latter’s 
preparation of the “American Common- 
wealth.” 

As “J. S. of Dale,” Professor Stimson 
has written a number of novels, the best 
known of which is “King Noanett,” a 
romance of the valley of the Charles. 
Among his legal works are “Stimson’s 
Law Glossary,” “American Statute 
Law,” “Government by Injunction,” 
“Handbook to the Labor Laws of the 
United States,” “The Law of the Con- 
stitutions, State and Federal,” and “La- 
bor in Its Relation to Law.” 


Death of Eminent New Orleans Lawyer. 


A distinguished member of the New 
Orleans bar, Honorable Joseph Edward 
Generelly, died suddenly at his residence 
the evening of December 7, 1914. A man 
of stalwart physique, his general health 
having always been robust, he was seized 
with a sudden attack of acute indigestion 
after dinner with his family, and expired 
before his physician arrived in response 
to the call. 

The sudden and wholly unexpected 
death of Mr. Generelly was not only a 
painful shock to his family and intimate 
friends, but to the people of New Orleans 
and the state, whom he had served with 
untiring devotion and marked ability in 
the legislature as the leader of the New 
Orleans delegation in the "House of Rep- 
resentatives of Louisiana. At the time 
of his death Mr. Generelly was a member 
of the Senate and House committee, in- 
vestigating the different departments of 
the state government, and it was known 
as the “probe” committee. 

Mr. Generelly was born in New Or- 
leans, educated at the Jesuits’ College, 
admitted to the bar shortly after attain- 
ing his majority, and from instinct and 
choice preferred and chose the criminal 
branch of the profession. He was first 
associated with Warren Doyle, a fellow 
student, and the firm of Generelly and 
Doyle soon became prominent at the bar 
of the criminal courts. Later Mr. Doyle 
became assistant district attorney and 
Mr. Generelly practised alone with large 
success, and was engaged in some of 
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the most notable homicide cases. Several 
years ago he became associated with 
his distinguished brother-in-law, Lionel 
Adams, who, in his prime, had no supe- 
rior as a criminal lawyer in the United 
States. The firm of Adams and Gener- 
elly was constantly engaged in the trial of 
important criminal cases, and they were 
generally successful in securing the ac- 
quittal of their clients or in procuring 
mistrials by juries, which resulted in the 
ultimate release of their clients. When 
Mr. Adams died in the autumn of 1914 
(see October Number Case AnD Com- 
MENT), Mr. Generelly took up the work 
of the firm, unassisted. His very recent 
remarkable defense of Charles Harris an 
alleged New York City gunman, called 
“Gyp the Blood,” resulted in a second 
mistrial, the defendant was released on 
$1,000 bail, returned to New York, and 
will probably never be tried again. This 
mistrial was the result of Mr. Generelly’s 
vigorous and most masterly cross-exami- 
nation of the state’s witnesses. To all 
who witnessed this remarkable cross-ex- 
amination the scene will always be mem- 
orable as a great achievement of a great 
criminal lawyer. 

Mr. Generelly was a profound student 
of criminology and the philosophy of the 
criminal law. His library was not large, 
but was selected with admirable discrimi- 
nation. He relied upon Wharton and the 
great English commentators on the crim- 
inal law, rather than upon a line of case 
precedents. The best tribute that can be 
paid to Joseph Generelly, as a criminal 
lawyer, is in the fact that he never per- 
mitted his zeal for his clients to indulge 
in any “sharp practices” or unethical 
methods from which his clients might 
have received undue advantages. The 
most and best that can be said of “Joe” 
Generelly was that he fought in the open 
and to the last ditch for his unfortunate 
clients, who had enlisted his sympathy. 
In many cases, Mr. Generelly received 
handsome fees from wealthy clients or 
from clients who were assisted by their 
friends, but it is probable that many if 
not a majority of his cases were in de- 
fense of the poor and unfortunate, who 
paid inadequate fees or no fees at all. 
Mr. Generelly was a forceful speaker, 
who drove home the facts and empha- 
sized the law to the jury and the court. 
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He used few metaphors, and told no 
witty stories, and was far from being a 
florid orator; but was always the serious 
man, appealing for justice rather than 
mercy for his clients, and that his work 
was effective with juries is attested by 
his remarkable success in securing so 
many acquittals and mistrials. 

In court and in his office, Mr. Gener- 
elly seemed always serious, and to those 
not his intimates he seemed rather au- 
stere and lacking a sense of humor, but in 
the family circle and in a limited circle 
of his intimates he was known as a lov- 
able man, with a kindly humor and a 
large-hearted sympathy for his fellow 
men, 

Death has levied a heavy toll recently 
upon leading members of the bar of New 
Orleans; E. D. Saunders, Lionel Adams, 
James McConnell, and Joseph E. Gener- 
elly have within the past three months 
passed over the Great Divide. All ex- 
cept Generelly had passed three score. 
He was called suddenly in the meridian 
of life, just as he was approaching his 
fortieth year. For this reason his passing 
has caused more poignant grief to his 
family and relatives, and profound sor- 
row to his intimate friends—S. R. 
Davis. 


Decease of Prominent New York Practi- 
tioner. 


John E. Parsons, prominent as a law- 
yer in New York for many years, and 
who at different times has been president 
of the City Club of New York, the Coop- 
er Union for the Advancement of Science 
and Art, and of the Lenox (Massachu- 
setts) library, died at his home in New 
York on January 16, after a brief illness. 
He was eighty-five years old, having been 
born in New York, October 24, 1829. 

Mr. Parsons long had been identified 
with the American Sugar Refining Com- 
pany, as counsel, and before his retire- 
ment he defended the company in the dis- 
solution suit brought against it by the 
government, 

Because of his advanced age Mr. Par- 
sons had ended his official connections 
with some of the institutions with which 
he had been identified, but at the time 
of his death he was an active member of 
the law firm of Parsons, Closson & Mc- 
Ilvaine. 





Life’s a jest, and all things show it.—John Gray. 


A Flight of Oratory. A young lawyer 
employed to defend a culprit charged 
with stealing a pig resolved to convince 
the court that he was born to shine. Ac- 
cordingly, he proceeded to deliver the 
following brilliant exordium: “May it 
please the court and gentlemen of the 
jury, while Europe is bathed in blood; 
while classic Greece is struggling for her 
rights and liberties, and, trampling the 
unhallowed altars of the bearded infidels 
to dust; while America shines forth the 
brightest orb in the political sky—I, with 
due diffidence, rise to defend the cause 
of this humble hog thief.”—Crim. L. 
Mag. 


Deceitful Appearances. Minister (call- 
ing on inmate of prison)—Remember, 
Mr. Kenney, that stone walls do not a 
prison make, nor iron bars a cage. 

Kenney—Well, they’ve got me hypno- 
tized, then; that’s all—Dallas News. 


On His “Beat:”” “Officer, there’s a 
terrible fight going on round the corner 
to the right.” “Thank you, sir. I'll do 
as much for you some day, sir,” said the 
policeman gratefully, as he took the turn- 
ing to the left and quickly disappeared.— 
Liverpool Mercury. 


His Undoing. “I wouldn’t o’ had no 
trouble wif de constable ner nobody,” 
said Mr. Erastus Pinkley, “if it hadn’ 
been for woman’s love o’ dress.” 

“What has dress got to do with it?” 
asked the jailer. 

“My woman folks warn’t satisfied to 
eat de mos’ of de chicken. Dey had to 
put de feathers in deir hats an’ parade 
‘em as circumstantial evidence.”—Wash- 
ington Star. 


Own Fault. Complainant — Your 
Worship, she struck me in the face with 


her clenched fist. 
by her ring. 

Magistrate—Where did she 
ring? 

Complainant—I gave it to her. It was 
our engagement ring. 

Magistrate — The prisoner is dis- 
charged. That is clearly a case of con- 
tributory negligence—London Tit-Bits. 


That cut was caused 


get the 


Clearing Himself. Judge—Sambo, you 
are charged with being a vagrant; that 
is, with having no visible means of sup- 
port. 

Sambo—No vis’ble means of suppoht, 
yo’ Honah? What yo’ mean by vis’ble 
means of suppoht? 

Judge—Visible means something that 
can be seen. 

Sambo—Dat so? Why, lawdy, judge! 
Yo’ jest send for mah wife, an’ make her 
leave de washin’ and come _hyah. 
Vis’ble? Huh! She weighs 300 pounds. 
I guess she’s vis’ble, all right—Spring- 
field Union. 


The Wrong Practitioner. He was a 
surly and quarrelsome old farmer, and the 
only person of any importance who had 
managed to avoid clashing with him was 
the mild-mannered vicar, relates the Bos- 
ton Post. 

But even this forbearing gentleman 
lost his temper when the farmer impu- 
dently turned his horses loose in the 
churchyard and refused to take them out 


-again. 


High words ensued, and the vicar so 
far forgot himself as to call the farmer 
a “broken-down old mule.” 

Off went the farmer on the instant and 
crashed noisily into the village lawyer’s 
office. 

“The vicar has just called me a brok- 
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en-down old mule!” he bawled. 
am I to do?” 

Now, the lawyer had once received a 
severe rebuff from the farmer and had 
waited for years for a chance to repay 
it. Here was his opportunity and he 
seized it with both hands. 

“Don’t come to me about that,” 
coolly. “I can’t ‘patch you up. 
veterinary surgeon.” 


“What 


he said 
I’m no 


Just a Scrap of Paper. Two thirds of 
Jones’s make-up is curiosity, the other 
third wit. Some time ago he met his 
neighbor proudly displaying a valuable 
horse. “That is a fine horse you have 
there, Brown,” he exclaimed cordially. 
“How much did you give for him?” 

“IT gave my note,” was the crisp re- 
joinder. 

“Well, you got him cheap,” said Jones. 
—Everybody’s Magazine. 


Misconstrued. An American motoring 
through a small Scotch town was pulled 
up for excessive speed. 

“Didn’t you see that notice, 
Slow?” inquired the policeman. 

“*Course I did,” returned the Yankee, 
“but I thought it referred to your durned 
little town!” [London Evening Stan- 
dard.] 


‘Dead 


Very Much to the Point. A Chicago 
lawyer tells of a prosecuting attorney in 
a circuit court of an Illinois county some 
years ago whose early education had been 
defective, but who was so shrewd and 
“long-headed” that few more dangerous 
antagonists could be found at the bar in 
that region. 

At one time he had procured the in- 
dictment of a man for theft. The 
amount alleged to have been stolen was 
$5, and at that time the penalty for steal- 
ing $5 or more was imprisonment at hard 
labor in the penitentiary. For stealing 
less than that amount the punishment 
was confinement in the county jail with- 
out labor. 

The evidence proved beyond dispute 
the theft of a $5 note of the State Bank 
of Illinois, but the prisoner’s counsel 
brought several business men to swear 
that it was not worth its face value in 
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gold; but all agreed that in ordinary 
transactions it would pass for $5. 

Over this testimony the prisoner’s 
counsel quibbled for two hours, while 


‘the prosecuting attorney listened in pa- 


tience. 

When his turn came, he rose and de- 
livered himself as follows: 

“Gentlemen, I hope the learned coun- 
sel won’t get offended if I don’t talk but 
just one minute. All I’ve got to say is 
this: The prisoner don’t pretend to deny 
that he stole our money, and all he asks 
of you is just to give him the privilege 
of stealin’ it at a discount!” 

He sat down, and the jury sent the 
thief to the penitentiary. 


For Uncle Sam. John was an As- 
syrian, and had lived in the United States 
for ten years and wanted to take out the 
proper naturalization papers and become 
an American citizen. 

Among other necessary questions pro- 
pounded to him was: Q. John, you have 
no titles, count, etc.? A. Yas, sire; Ise 
some count. 

The court, 


after satisfying himself 
that John had complied with all neces- 
sary requirements, turned and asked him 


a few impertinent questions: Q. John, 
who is the President of the Uniied 
States? A. (After thinking a moment) 
said “Uncle Sam.” Q. John, in case of 
war between this country and Turkey, 
which side would you take? A. 
(Promptly) I fight for Uncle Sam. 
Court. Well, John, you must be a good 
Democrat. John. Yas, sire; I be a good 
Democrat for Uncle Sam. 

Whereupon the chancellor signed the 
order making jon a full-fledged Ameri- 
can citizen. 


Bide A Wee. In an asylum two 
worthies, named Sandie and Tam, 
formed a plan to make their escape. San- 
die said to Tam: 

“Bend doon and I’ll get on yer back 
and get on the tap o’ the wall and haul 
ye up.’ 

Sandie got on top of the wall and slid 
down the other side, saying: 

“Tam, I think ye’ll better to bide 
anither ‘fortnight, for you’re no near 
sane yet.” 








